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This thesis attempts to uncover how an American debate about legal unity is at the 
origins of the international investment regime. Although it is impossible to claim a 
univocal continuum from more than a century of professional experience in international 
law, this thesis attempts to show that there are continuities with today’s current debate on 
the constitutionalization of international law and, particularly, of the regime of 
international investment. 
Taking systems theory as its point of departure, this research adopts a concept of 
constitution that is the meaningful articulation of a prohibition of denial of justice. The 
procedural line that is activated by the articulation of the prohibition of the denial of 
justice is marked by a series of decisions that were empowered by legal norms, all of 
them loosely coupled to one another and to other social systems, making it possible to 
understand them in their historical context.  
The historical analysis begins, thus, with the very first moment where the concept of the 
prohibition of denial of justice emerged, and it explores the link between this concept and 
international law. In developing the development of federalism, the American 
Constitution created incentives for the Supreme Court to solve conflicts by establishing 
new empowering norms. Later on, this experience proved to be fundamental for the 
articulation, now on the international scene, of a concept of “denial of justice.” Finally, in 
light of this specific interpretation of constitutional norms within and beyond the states, 
the thesis claims that it is the principle, not a norm, of denial of justice that is at the heart 
of the current regime of international investment as a specific program designed by states 
to guarantee, in the transnational space, the structural coupling of law and economics—
that is, property.  
By stressing that the concept of constitutionalism in the international scene can only be 
manifested through loose couplings, the very limits of this specific regime comes to light. 
International investment law is not necessarily a novelty within legal theory, which can 
account for its unity even in a pluralist setting, but this unity, as only loosely coupled 
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Fragmentation and Legitimacy in International Investment Law 
More than ten years ago, in its famous report on the fragmentation of International 
Law, the International Law Commission (ILC), under Martti Koskenniemi1, drew 
attention to the emergence of independent and highly specialized legal mechanisms 
dealing with human rights, international trade, monetary policy, and European law. 
Particularly striking in its account of the dispersion of specialized knowledge is the 
reference to an exotic regime, still in many ways underdeveloped at the time the 
Commission researched it: that of International Investment Law (IIL). The distinctive 
feature of this regime was the mixture of Public International Law and commercial 
arbitration in treaty provisions that allowed private investors to sue States in international 
arbitration courts. After the report, other references for this “exotic” combination have 
                                                 
1 Matti Koskenniemi, "Fragmentation of International Law: Difficulties Arising from the Diversification 
and Expansion of International Law. Report of the Study Group of the International Law Commission," 
(UN General Assembly, 2006). at paras 1–15. The use of the term “regime,” which was firstly developed 
by Krasner, is due here more to a common practice, as in the titles of many monographs on this subject 
(see, for instance, Alvarez’s, cited in the References of this thesis), rather than a reflexive use. According to 
Krasner, the concept designates “sets of governing arrangements that include networks of rules, norms, and 
procedures that regularize behaviour and control its effects,” Stephen D Krasner, "Structural Causes and 
Regime Consequences: Regimes as Intervening Variables," International organization 36, no. 2 (1982). At 
186. As it will later be shown in the discussion of Teubner’s Constitutional Fragments, the concept does 
not take into account the environment that sets the stage for “regimes.” On this, see, Gunther Teubner, 
Constitutional Fragments: Societal Constitutionalism and Globalization (Oxford University Press, 2012). 
At 59.  
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surfaced underlying its uniqueness: “the platypus of international law”2 or investment law 
as a “hybrid regime”.3  
“Hybridity”, “exotic” and “uniqueness”, in here, point to the difficulty in deciding 
whether or not investment law is a public or a private regime. On the one hand, 
investment law is formed by a bundle of international treaties to which only states are 
parties, which engage in forms of review over public laws. On the other, dispute 
settlement relies on arbitration mainly through private chosen arbitrators. Moreover, 
litigation is set in motion by corporations which, under this mechanism, are subjects of 
international law4. 
Legal doubts notwithstanding, these features have attracted many firms, and even 
investment funds now provide financing for taking States to court. Since the release of 
the report, International Investment Law has evolved to become a discipline in its own 
right, and many law schools now showcase courses about it.5 But the ascent of IIL has 
also been met with criticism. Jose E. Alvarez6, for one, described a legitimacy crisis 
within the field, emerging from problems of democratic accountability, inequality among 
                                                 
2 Anthea Roberts, "Clash of Paradigms: Actors and Analogies Shaping the Investment Treaty System," 
American Journal of International Law 107, no. 1 (2013). 
3 José E Alvarez, "Is Investor-State Arbitration ‘Public’?," Journal of International Dispute Settlement 7, 
no. 3 (2016). 
4 Not, to be sure, as states, but as holders of economic rights. "Are Corporations Subjects of International 
Law?," Santa Clara J. Int'l L. 9 (2011). At 34. See also "Rights and Duties in Investment Protection Law," 
in Beyond Human Rights: The Legal Status of the Individual in International Law, ed. Anne Peters and 
Jonathan Huston, Cambridge Studies in International and Comparative Law (Cambridge: Cambridge 
University Press, 2016). At 282. 
5Stephan W Schill, "W (H) Ither Fragmentation? On the Literature and Sociology of International 
Investment Law," European Journal of International Law 22, no. 3 (2011). 
6 José E Alvarez, "Why Are We" Re-Calibrating" Our Investment Treaties?," World Arbitration and 
Mediation Review 4, no. 2 (2010). 
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States, ideology, and rule of law. The problems that he pointed out provide a good 
summary of the criticisms many academics have espoused. 
The lack of democratic accountability, for example, mainly derives from the 
institutional design of international arbitration. Unlike trade, investment treaties do not 
have a multilateral base of legitimacy, nor do they have an international organization 
solely devoted to harmonizing treaties’ open texture. Instead, investment treaties are 
usually negotiated bilaterally, and their enforcement mechanism relies on arbitration 
centers. Investment arbitration rules are similar to commercial ones, and arbitrators have 
a commercial background. But even if secrecy among commercial adjudicators is 
required under industrial property regimes, when applied to public law settings, it 
becomes highly contested.7 
These concerns have been echoed in the studies of Canadian scholars Gus Van 
Harten8 and David Schneidermann.9 Van Harten has been the first in describing 
investment arbitration as a mechanism for international review of public policies. In his 
                                                 
7 The Methanex case is a good illustration (Methanex Corporation v. United States, NAFTA Arbitration, 
UNCITRAL Arbitration Rules, Final Award in Merits, 3 Aug. 2005). After extensive environmental 
research, California authorities decided to ban the use of the gasoline additive MTBE, a product developed 
and sold by the Canadian Methanex Corporation. As the ban directly undermined expected profits, 
Methanex claimed that the regulation was “tantamount to expropriation” and sued the United States under 
Nafta’s Chapter XI, claiming damages of up to US$ 900 million. Despite the fact that the Tribunal 
ultimately dismissed the claims, the mere possibility of challenging health and environmental policies 
defined by democratically elected representatives presented a danger that few had envisioned. 
The major concern of these developments is not exclusively linked to a lack of democratic accountability. 
Countries may become increasingly insecure about enacting regulations that could be challenged 
internationally. As a response to Methanex, for instance, the United States moved swiftly to alter its BIT 
(Bilateral Investment Treaties) model. The trend has also been seen in other States. Australia has recently 
declared that it will not use investor dispute settlement mechanisms within its investment treaties. Norway 
is reviewing its own BITs, too.  
8 Gus Van Harten, "Investment Treaty Arbitration and Public Law," OUP Catalogue  (2007). 
9 David Schneiderman, Constitutionalizing Economic Globalization: Investment Rules and Democracy's 
Promise (Cambridge University Press, 2008). 
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view, the regime of international investment is not too far off from trade review 
mechanisms, and he claims that both can aide States in improving institutional settings. 
He is doubtful, however, of settlement disputes centers. The lack of tenure for arbitrators 
is, in his view, what causes instability in the decision process. He proposes, instead, an 
international Tribunal for investors, which could control for the problem of structural 
bias, as arbitrators would not have to balance the case selection with their interest in 
future appointments. Drawing on some of Van Harten’s ideas, Shcneidermann argues that 
investment arbitration poses a challenge for constitutional norms, since they provide for 
the protection of property with almost the same wording as constitutions. Thus, he 
advises a move away from the current regime, by changing treaty provisions with 
insurance mechanisms.10 
The problem with horizontal legitimacy may also raise concerns about the futures 
prospects of IIL. To be sure, inequality between litigants has long been described in legal 
literature, but the sheer proportion of some of the cases brought to light by international 
investment arbitration are cases in point. In Occidental11, for instance, ICSID awarded 
Occidental Petroleum more than US$ 2 billion in compensation, a sum larger than the 
                                                 
10 Van Harten’s and Schneidermann’s claims are center-stage now that the Transatlantic (TTPI) and the 
Transpacific Trade and Investment Partnerships (TPP) are being discussed. Yet, as Alvarez has pointed out, 
“the internal discourse in international investment law perceived this critique largely as an outside 
perspective that did injustice to the concern of investment treaty arbitration and investment law to provide a 
neutral, independent, and impartial forum for the resolution of disputes between foreign investors and a 
host state outside the latter’s own courts.” Alvarez, "Why Are We" Re-Calibrating" Our Investment 
Treaties?." At 899 
11 Occidental Petroleum Corporation v The Republic of Ecuador, Award, ICSID Case No. ARB/06/11 (Oct. 
5, 2012), par. 306. 
5 
 
annual budget of the health sector in Ecuador.12 Be that as it may, States often win at 
ICSID Tribunals, and political inequality should not be taken as a proxy for assessing 
winning chances.13  
Setting aside political inequalities does not trump the political question of the 
ideology behind IIL. This is where the question of purpose arises. Against Van Harten 
and Schneidermann, Santiago Montt has described the role of international investment 
arbitration as a balance between the interests of investors and those of host states.14 He 
calls for an updated version of the Calvo doctrine, one in which investment treaties would 
be read in light of domestic law. Others, such as Kate Miles,15 call for deeper reforms. Be 
that as it may, the question of design seems to be aimed at better institutional policies, 
something that is conspicuous from a functionalist perspective on international 
organizations16. However, many of the concerns voiced under the ideological matrix are 
rather misplaced: advocates for mainstreaming international investment law know that 
                                                 
12 Critical approaches to International Law find in the gap between rich and poor exceptional material for 
analysis. Their focus is mainly a political one. Third World Countries have a hard time finding sources of 
finance for development. In addition, they usually have poor institutional settings to jumpstart economic 
growth. See ODUMOSU, Ibironke Tinuola. ICSID, Third World Peoples and the Re-construction of the 
Investment Dispute Settlement System (PhD Thesis). Vancouver: University of British Columbia., 2010. 
As a result, they fall pray to strong-arm treaty negotiations and, consequently, are left with little room for 
domestic policies. See, on this topic, Sundhya Pahuja, Decolonising International Law: Development, 
Economic Growth and the Politics of Universality, vol. 86 (Cambridge University Press, 2011). 
13UNCTAD, "Investment Policy Hub,"  http://investmentpolicyhub.unctad.org/ISDS. 
14 Santiago Montt, State Liability in Investment Treaty Arbitration: Global Constitutional and 
Administrative Law in the Bit Generation (Bloomsbury Publishing, 2009).. 
15 “The infusion of a culture among legal decision-makers in the investment field that is more appreciative 
of host state policy space, the public international law character and context of investment law, and notions 
of investor responsibility will be essential if any such transformation is to occur”. Kate Miles, The Origins 
of International Investment Law: Empire, Environment and the Safeguarding of Capital, vol. 99 
(Cambridge University Press, 2013). At 388. 




the question of balance between domestic and international law is at the center of ICSID 
courts.  
Constitutionalization as a Problem and as a Solution 
The quest for legitimacy has recently taken a different, more abstract, path. In an 
editorial for The Journal of World Investment & Trade, Stephan Schill argued that 
constitutional law could be used to develop consensus “on the normative foundation of 
investment law reform.”17 This could occur because international investment norms are 
functionally equivalent to constitutional ones, since both guide politics in achieving 
specific goals.  
One should be careful, however, in seeing a “steering” function in the legal 
system. As any positive normative theory would claim, law can only establish conditional 
programming for the realization of its own operations,18 which means that purposes such 
as “helping sustainable development” must be carefully designed so as to avoid replacing 
political or even technical expertise for the arbitrator’s expertise. Judging by the goal that 
is taken into account and by the problems described by the literature, one may be under 
the impression that a constitution is a solution to a feeble symbolic effect of the 
international norms that constrain states’ activities in international investment treaties. 
The concept of “symbolic effect” is derived from Grimm’s identification of the two 
functions of a constitution: that of promoting integration and that of regulating the 
                                                 
17 Stephan W. Schill, "Editorial: Towards a Normative Framework for Investment Law Reform," The 
Journal of World Investment &amp; Trade 15, no. 5-6 (2014). 
18 Niklas Luhmann, Law as a Social System [Das Recht der Gesellschaft], trans. Klaus A. Ziegert (Oxford 
University, 2004). At 198. 
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creation and exercise of political power.19  Whereas the former is called integrative 
function, the latter is the normative function. Grimm acknowledges that these functions 
are viewed as separated, but because a constitution also decides on the legality of the 
exercise of power its normative function always have to some extent an integrative 
dimension.20 
But if that framing is indeed the case, to what extent can a constitutional norm 
help solve the legitimacy problem in international investment law? Or, to use Grimm’s 
terms, can an investment constitution have an integrative effect? To answer these 
questions, it is necessary to look beyond a theory of pure normative scope and to consider 
“how one characterizes the method by which social integration takes place.”21  
To be sure, it is possible to argue that, either through domestic, comparative or 
international parallels, normative hierarchies can be construed so as to balance investors’ 
and states’ rights. The problem with these approaches is that they have already been 
criticized when they were raised in other subfields of international law—and the criticism 
is compelling.  
The starting point of global constitutionalism seems linked to Germany.22 Under 
various approaches, German literature has coined such terms as “constitutionalization of 
                                                 
19 Dieter Grimm, "Integration by Constitution," Int'l J. Const. L. 3 (2005). 
20 Ibid. at 195. Grimm uses systems theory approach to define a constitution as an evolutionary 
achievement. See Niklas Luhmann, "La Costituzione Come Acquisizione Evolutiva," in Il Futuro Della 
Costituzione, ed. Gustavo Zagrebelski, Pier Paolo Portinaro, and Jorg Luther (Torino: Einaudi, 1996). 
21 Grimm, "Integration by Constitution." at 193. 
22 Rainer Wahl, "In Defence of “Constitution”," in The Twilight of Constitutionalism, Oxford Constitutional 
Series (New York: Oxford University Press, 2012). For a synthesis of the main arguments of German 
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international law,”23 “compensatory constitutionalism,”24 “constitutionalism beyond the 
state,”25 “the constitution of the WTO,” and others.26 These works tend to collect 
evidence of general applicable norms, such as rules on immunities, humanitarian 
intervention, and international criminal jurisdiction, as evidence of a shift toward new 
subjects of rights in international law—an indication, in their view, of major shifts in 
international law.  
As Rainer Wahl summarizes, the underlying assumptions are that: (i) there is a 
“international community,”27 since international law is no longer based on states; (ii) as a 
consequence of destatalization, values and principles take prominence; (iii) ius cogens 
embodies an emergent hierarchization of norms within international settings; (iv) states 
are part of a community and the community has primacy; and (v) the individual is 
considered the “final purpose” of international law. 
Of course, these are bold statements. That international law is undergoing 
significant changes is something that even critics acknowledge.28 What seems difficult to 
                                                                                                                                                 
scholarship, see Armin Von Bogdandy, "Constitutionalism in International Law: Comment on a Proposal 
from Germany," Harv. Int'l LJ 47 (2006). 
23 Jan Klabbers, Anne Peters, and Geir Ulfstein, The Constitutionalization of International Law (Oxford 
University Press, 2009). 
24 Anne Peters, "Compensatory Constitutionalism: The Function and Potential of Fundamental International 
Norms and Structures," Leiden journal of international law 19, no. 3 (2006). 
25 Neil Walker, "Taking Constitutionalism Beyond the State," Political Studies 56, no. 3 (2008). 
26 For a full account of these uses, see Wahl, "In Defence of “Constitution”." 
27 “The core of a constitutionalised international law is the general acceptance of a common interest of 
mankind that transcends the sum of individual interests” in: Brun-Otto Bryde, "International Democratic 
Constitutionalism," in Towards World Constitutionalism: Issues in the Legal Ordering of the World 
Community, ed. Ronald St. John Macdonald Douglas M. Johnston (Leiden: Martinus Nijhoff, 2005). 
28 Among them Marting Loughlin, "What Is Constitutionalisation?," in The Twilight of Constitutionalism, 
ed. Martin Loughlin and Petra Dobner (New York: Oxford University Press, 2012). Dieter Grimm, "The 
Constitution in the Process of Denationalization," Constellations 12, no. 4 (2005). Marcelo Neves, "(Not) 
Solving Constitutional Problems: Transconstitutionalism Beyond Collisions," Lua Nova: Revista de 
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square, however, is whether or not this change is qualitative or simply quantitative of 
international law’s structure. For Rainer Wahl, an overarching theory of normativity 
cannot function without institutions and organizations that are charged with realizing the 
“constitution,” something that could only happen with “the institution of constitutional 
jurisdiction.”29 Moreover, the concept simply lacks a “people” to whom the fundamental 
question of why one should obey a norm is addressed. For Wahl, constitutions embody a 
constellation of components (principles, values, shift of mentality among rulers toward 
legal justification, formation of institutions, anchoring on the people, guarantee of basic 
rights), but at the international level, only principles and values seem to justify the claim 
that some authors have made. Dieter Grimm is even more suspicious of the term 
constitutionalism. As he sees no prospect of democratic legitimation and responsibility, 
“the aspiration contained in the concept of constitutionalism can therefore not even be 
approximately realized on the global level.”30  
The use of the constitutional vocabulary for dealing with legitimacy problems is 
understandable. After the end of the cold war, every national government has come to be 
seen as constitutionally founded,31 which means that countries rely on a universal model 
comprised mainly of judicial independence and reliance on international norms as 
                                                                                                                                                 
Cultura e Política, no. 93 (2014). For a more nuanced perspective see Michel Rosenfeld, "Is Global 
Constitutionalism Meaningful or Desirable?," European Journal of International Law 25, no. 1 (2014). 
29 Wahl, "In Defence of “Constitution”." At 233. He cites in particular the example of German 
Constitutions: “the German constitutions since the beginning of the nineteenth century differ from today’s 
fundamentally in that the former, without constitutional jurisdiction, were only semi-effective constitutions 
that were raised to the level achieved today only after 1949 with the victory of the Federal Constitutional 
Court” (at 233). 
30 Grimm, "The Constitution in the Process of Denationalization." 
31 Paul Blokker and Chris Thornhill, "Sociological Constitutionalism," in Sociological Constitutionalism, 
ed. Paul Blokker and Chris Thornhill (Cambridge: Cambridge University Press, 2017). 
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standards of interpretation.32 It is also understandable that the move toward constitutions 
has been met with increasing scholarly attention.33 Hence, not only are there a significant 
number of constitutional or quasi-constitutional norms on the international stage—as 
clearly evidenced by its hierarchical precedence—but the very vocabulary of 
constitutionalism has been widespread. 
One could be surprised to see that constitutionalism, either in the context of 
investment treaties or in other regimes of international law, has been pointed as a solution 
for the problems of fragmentation.34 But this movement has a simple explanation: in 
modern states constitutions were the source of the unity of the legal system. Finding a 
functional equivalent, however abstract it would be, seems to be a solution for plural 
societies. If international constitutionalism is understood in these terms, then other 
possible solutions against the fragmentation would be global governance35 and 
cosmopolitism36. 
Traditional international law theory is lost in this debate. For the problem of 
unity, it only offers the theory of sources. The investment regime offers a good 
illustration of these limitations. At the heart of the regime lies the fair and equitable 
                                                 
32 This is maybe the reason behind Schill’s call for domestic, comparative, and international bases for 
constitutional analogies with investment treaties. Schill, "Editorial: Towards a Normative Framework for 
Investment Law Reform." 
33 Günter Frankenberg, "Comparing Constitutions: Ideas, Ideals, and Ideology—toward a Layered 
Narrative," International Journal of Constitutional Law 4, no. 3 (2006). 
34 Mattias Kumm, "The Legitimacy of International Law: A Constitutionalist Framework of Analysis," 
European Journal of International Law 15, no. 5 (2004). At 931. 
35 David Kennedy, "The Mystery of Global Governance," in Ruling the World?: Constitutionalism, 
International Law, and Global Governance, ed. Jeffrey L. Dunoff and Joel P. Trachtman (Cambridge: 
Cambridge University Press, 2009). 
36 Mattias Kumm, "The Cosmopolitan Turn in Constitutionalism: On the Relationship between 
Constitutionalism in and Beyond the State," ibid. 
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treatment clause37, which is usually written in very general terms such as “each Party 
shall accord to covered investments treatment in accordance with costumery international 
law, including fair and equitable treatment and full protection and security”.38 
Although it is usually established in a treaty, interpreting this clause in light of the 
Vienna Convention is of limited use. The clause is written in too general terms and the 
history of its development does not give any indication of its meaning. In fact, fair and 
equitable treatment was only a residual clause, since, by the time BITs begin to be 
developed, the major concern among foreign capital exporting countries was with 
expropriation.  
Another solution, still under traditional international law, is to look upon 
customary sources of international law. This approach has surfaced, for instance, under 
NAFTA investment tribunals, who have claimed that fair and equitable treatment is just 
the embodiment of the customary minimum standard39. But even if it is considered a 
custom, it is possibly less clear than the clause itself, not to mention that it is much more 
contestable.  
Traditional international lawyers are then left with their last resource: principles 
of international law. This approach has been used by many tribunals, as the ILC has 
                                                 
37 José E Alvarez, The Public International Law Regime Governing International Investment, Ail-Pocket 
(France: Triangle Bleu, 2011). At 177. 
38 Treaty between the United States of America and the Oriental Republic of Uruguay concerning the 
Encouragement and Reciprocal Protection of Investment, signed in November 2005. 
39 Pope & Talbot Inc. v. The Government of Canada, UNCITRAL, NAFTA, Award on Damages 31 May 
2002, par. 20 ff. 
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recently identified40. They have seen in fair and equitable treatment an openness to apply 
proportionality, legitimate expectations and good faith. Of course, principles resemble an 
empowerment norm allowing judges or arbitrators the flexibility for deciding the cases 
where they would not be able to do so. Therefore, it is not rare to shift the debate from 
the meaning of the clause to the legitimacy problems pointed to the regime.  
The theory of sources has to cope with impossible demands. Judges are 
authorized to decide cases because legislative authority has been given to them. All they 
have to do is “to find” what the law is. But when there are lacunae, they must decide 
whatever it takes. Their authority derives, thus, both from being “bouches de la loi” and 
from having been granted liberty to decide. The same logic underlies international law, 
only this time legislative authority stems from sovereignty. 
Analytical philosophy calls this “authorization” rules of recognition, as in Hart, or 
basic norms, as in Kelsen. Yet, even in Kelsen, this duality seems difficulty to reconcile. 
Authority can be viewed both as bindness and empowerment.41 Both positions shift when 
Kelsen engages with the different points of view over the legal system as “static” or 
“dynamic”: while the former focuses on the remedial process, hypothesized in the 
sanction norm, the later reveal the process of norms creation, or the empowerment to 
issue norms.42  
                                                 
40 Marcelo Vazquez-Bermudez, "Report of the International Law Commision," (New York: International 
Law Commission, 2017). 
41 Stanley L Paulson, "The Weak Reading of Authority in Hans Kelsen's Pure Theory of Law," Law and 
Philosophy 19, no. 2 (2000). 
42 Ibid. at 136. 
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As it is difficult to put in more concrete terms the meaning of these abstract 
norms, constitutional norms seem to function as though secondary or basic norms. 
Therefore, at the centre of the problem with the current regime lies a quest for balancing 
that seems at odds with a search for unity in pluralistic settings. The constitutional 
vocabulary has been a traditional semantics for articulating the unity of the legal system. 
In defining one of these particular modes of the constitutional parlance, Wouter Werner 
has defined it: 
as an attempt to explain existing developments in international law in terms borrowed from 
domestic constitutionalism, with the aim of furthering a normative agenda of internationalism, 
integration and legal control of politics. This way of using the language of constitutionalism is 
based on two desiderata: to remain within the boundaries of positive law, and to contribute to a 
normative, internationalist project. While international constitutionalism thus aims to uphold the 
distinction between ‘law as it is’ and ‘law as it ought to be’, it also tries to make sense of 
developments in international law from a clear normative preference: the furtherance of legal 
unity, international integration and fundamental human rights, an anti-nationalistic understanding 
of sovereignty, a relaxation of the requirement of state consent and the regulation of political 
power through legal institutions.43 
 
The problem with these approaches is that they seem to rely on a “grand narrative 
of progress”.44 One could posit if the idea of progress should be rejected, but that would 
come with the price of disregarding equality which is at the center of the constitutional 
project.45 In other words, there lies a contradiction in the constitutional concept as applied 
to international law. It is not surprising, thus, that this contradiction enables uses of 
history for legitimizing present institutions, as if lawyers could rely on history to grant 
                                                 
43 Wouter Werner, "The Never-Ending Closure: Constitutionalism and International Law," in 
Transnational Constitutionalism, ed. Nicholas Tsagourias (Cambridge: Cambridge University Press, 2007). 
At 330. 
44 George Rodrigo Bandeira Galindo, "Constitutionalism Forever," in Finish Yearbook of International 
Law, ed. Jan Klabbers (Oxford: Hart Publishing, 2013). At 170. 
45 Ibid. at 171.  
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them authority for their arguments: “the ‘historical origins’ or ‘the historical background’ 
of a specific issue are presented to give space to the author’s main argument.46  
Of course, given these constrains, one could simply acknowledge that the search 
for unity in the legal system is simply vain: that there is no way to reconcile unity with 
pluralism.47 This seems to be the perspective taking by the so-called Third World 
Approaches to International Law.48 As George Galaindo has indicated, such literature 
brings something new, especially for the history of international law, because it treats 
seriously and considers indispensable a close relationship between history and theory”.49 
An example of this approach has been recently done by Sornarajah in conceptualizing 
“change” in international law. He emphasizes arbitrators have an ideological perspective 
that is consciously or unconsciously linked to neoliberalism50. The rise of ideology, in 
turn, is linked to moments where hegemony dominates international relations. Resistance 
against concrete manifestations of the dominant ideology engenders the possibility of 
changing whenever it is articulate as an appeal to justice: “the search for accommodation 
itself is change”.51 
                                                 
46 George Bandeira Galindo, "Force Field: On History and Theory of International Law," Rechtsgeschichte 
20 (2012). At 100. 
47 Andreas Fischer-Lescano and Gunther Teubner, "Regime-Collisions: The Vain Search for Legal Unity in 
the Fragmentation of Global Law," Mich. J. Int'l L. 25 (2003). 
48 George Rodrigo Bandeira Galindo, "Splitting Twail," Windsor YB Access Just. 33 (2016). At 42. 
49 Bandeira Galindo, "Force Field: On History and Theory of International Law." At 100. 
50 Muthucumaraswamy Sornarajah, Resistance and Change in the International Law on Foreign Investment 
(Cambridge University Press, 2015). At 21. 
51 Ibid. at 418. 
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The quest for reconciling legal history with legal theory, however, depends on 
doing away with the concepts of “consciousness” and “progress”.52 This is not to treat the 
contributions of the Third World Approaches as marginal. On the contrary, understanding 
their commitment to legal theory and history is a starting point. To be sure, TWAIL is a 
critical perspective in the sense that it attempts to describe progress and consciousness as 
Walter Benjamin’s depiction of Klee’s Angelus Novus53. As Hauke Brunkhorst has put it, 
“critical theory is about the paradox of reason within an unreasonable, brutish and 
random history”.54 
Beyond the “once upon a time” of historicism, history needs, thus, to account for 
the jetztzeit. Social theory does this with the concept of evolution. “Everything is 
evolution”, tells us Brunkhorst, and “because everything is evolution, evolution is a 
quasi-transcendental that is itself part of evolution”.55 Transcendence in here means that 
if x is constitutive of y, then it limits and enables the knowledge of y. It is, therefore, a 
dialectical negation that creates variation which, in turn, can cause changes in social 
structures.  
                                                 
52 Bandeira Galindo, "Force Field: On History and Theory of International Law." At 100. More than an 
objective of the research, forging different conceptions of time is a methodological requirement. The unity 
of the legal system is sociologically constructed, which means that the self-description of the legal system 
is context dependent. With this realization, one should be cautious to see in the constitutionalization of 
international law a universal point of view where politics or power has no place.  
53 Walter Benjamin, "Illuminations: Essays and Reflections, Ed. Hannah Arendt, Trans. Harry Zohn," New 
York: Schocken Books 2007 (1968). 
54 Hauke Brunkhorst, Critical Theory of Legal Revolutions: Evolutionary Perspectives (Bloomsbury 
Publishing USA, 2014). At 1.  
55 Ibid. at 9 and 11.  
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Constitutions can thus be seen as the normative constraints on adaption.56 It is 
difficult to circumscribe this idea within the formal model of public law to which lawyers 
are accustomed. Sociologists, on the other hand, have renewed their interest in the 
understanding of constitutionalism and, more specifically, in the meaning of 
constitutional norms.57 Today, it is possible to claim that the emergence of constitutional 
sociology or sociological constitutionalism can be signalled out as one “line of socio-
legal research,” whose representative authors are Marcelo Neves, Gunther Teubner, 
Hauke Brunkhorst, and Chris Thornhill.58 
These authors’ sociological approach raises relevant methodological implications 
through the themes that they study. In an attempt to draw more general terms for their 
contributions, Thornhill has posited that this methodology (i) is historically oriented 
toward the comprehension of constitutions; (ii) shows an awareness of the evolution of 
constitutional norms; (iii) is embedded in a dualistic imaginary, formed by constraining 
                                                 
56 Ibid. at 43. 
57 Oft-cited examples of this renewal are the works of David Sciulli, who synthesized Habermas, Fuller, 
and Parson’s procedural concepts to develop a non-Marxist critical theory. David Sciulli, "Voluntaristic 
Action as a Distinct Concept: Theoretical Foundations of Societal Constitutionalism," American 
Sociological Review  (1986). Theory of Societal Constitutionalism: Foundations of a Non-Marxist Critical 
Theory (Cambridge University Press, 1992). Understandably, his position would have to be rather abstract, 
but that does not mean a disregard for substantive concern. Rather, Sciulli presupposes that the practice of 
social life “remains substantive” and hypothesizes that “collegial formations must be present in at least 
some sectors of a modern society in order for arbitrary power to possibly be restrained in either the 
sociopolitical or socioeconomic orders, and in order for genuinely integrative social action to be a 
possibility in practice.” "Voluntaristic Action as a Distinct Concept: Theoretical Foundations of Societal 
Constitutionalism." At 759. 
58 Blokker and Thornhill, "Sociological Constitutionalism." At 6. The works cited as evidence of the 
methodological turn are the following. Marcelo Neves, Transconstitutionalism (Bloomsbury Publishing, 
2013). Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization. Brunkhorst, 
Critical Theory of Legal Revolutions: Evolutionary Perspectives. Chris Thornhill, A Sociology of 
Constitutions. Constitutions and State Legitimacy in Histroical-Sociological Perspective, Cambridge 
Studies in Law and Society (Cambridge: Cambridge University Press, 2011).  
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and liberating approaches to power and instrumental and symbolic rationality; (iv) has 
pluralism as one of its key themes; and (v) “reflects an understanding that social 
knowledge and social reality are constructed through processes of meaning-giving by 
social actors themselves.”59 The similarities notwithstanding, there is no encompassing 
theory of societal constitutionalism. 
The Methodology and Objectives of this Thesis 
Drawing from the methodological concepts developed by this line of research, 
this thesis attempts to uncover how an American debate about legal unity is at the origins 
of the international investment regime60. The emphasis on the American experience is 
justified because not only it exemplifies the first constitutional document, but also 
because it is a practical experience. As Brunkhorst observes, at the heart of 
constitutionalism lies a tension between inclusionary forces and systemic stabilization.61 
The role of systemic stabilization is usually performed by the work of the law, i.e., by the 
                                                 
59 Blokker and Thornhill, "Sociological Constitutionalism." At 19. 
60 Although restricted to a rather particular and exotic regime of international law, the question posed has 
implications to other legal regimes. In this perspective, it is also an attempt to answer the call for research 
projects proposed by George Galindo in not only uniting theory a history in a systematic constructivism. 
Charles Tilly, Explaining Social Processes (New York: Routledge, 2016). At 198. 
61 He calls it a tension between a Kantian mindset and the constitution as structural coupling. Brunkhorst, 
Critical Theory of Legal Revolutions: Evolutionary Perspectives. At 43 ff. Although the methodology is 
different, the concepts used by Brunkhorst resembles the dynamics of resistance and change evoked by 
Sornarajah. Inclusionary forces are usually performed by the political system, although the legal system can 
react to this through the articulation of claims of legal validity. The problem is that the reference to 
international law is used as a normative constraint, since the plurality of legal orders leans towards a 
managerial mindset, because the time references of validity claims occurs in different dimensions, thus 
making synchronicity almost an impossible feature. The only possible way is precisely constitutionalism as 
further developed in American: forging the legal unity through how courts are usually operating. 
International law makes revolutions less likely and legal inclusionary changes even less so. International 
law, as Foucault remarked in the concept of Europe, seems to depend on a balance of powers. Michel 
Foucault, Security, Territory, Population: Lectures at the Collège De France, 1977-78, ed. Michel 
Senellart, trans. Graham Burchell (Palgrave Macmillan, 2009). At 316. 
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legal community and the organizations that articulate legal communications. This 
practical emphasis on the constitutional experience is clearly observable by the 
presentations of proposals of a world constitution. Germany, as we have already seen, is 
usually credited as the birthplace of international constitutionalism, but the United States, 
through its defense of a world court recalled American constitutionalism as an experience 
in international organization. In the eyes of James Brown Scott and other leading actors 
of the American Society of International Law, international law should mirror the 
American constitutional experience.  
The Society exerted enormous influence in the research of international law, 
having not only financed European activities in the Institut de Droit International but 
also united many leading politicians who would later shape American foreign policy in 
the formative years of international institutions. If states disagreed on the political design 
of the first international organizations, as the participation of Rui Barbosa in the Hague 
Conference demonstrates, their relevance and autonomy preserved the first ideas that 
surfaced in the debates held in the American Society of International Law. Although it is 
impossible to claim a univocal continuum from more than a century of professional 
experience in international law, this thesis attempt to show that there are continuities with 
today’s current debate on the constitutionalization of international law and, particularly, 
of the regime of international investment. 
By using the methodology recently developed by sociologists, it is possible to 
shed light on this experience in its historical and functional settings, not only as an 
historical construct, but as an effort to understand the current debate on constitutionalism. 
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There are at least five reasons why societal constitutionalism—in its use, according to 
Thornhill, as a methodological framework—seems fit to lay the groundwork of this 
research. 
First, international constitutionalism based on international law lacks a clear 
autonomous institutional apparatus, as already claimed by Wahl. Therefore, the UN 
charter, although in principle universally valid, ends up mixing political and judicial 
claims because it has no encompassing judicial institution to which a prohibition of 
denial of justice could apply,62 which is exactly what the concept of a constitution 
attempted to solve in the first place. Moreover, the argument for a cosmopolitan 
constitution, not to be founded on a specific polity, but on a global community, must take 
into account the problem of fragmentation, already alluded to in this work.63 
A second reason in favor of a societal constitutionalism-based approach is that the 
regime itself is caught in between two distinct functional systems: that of politics and 
economics. For this reason, it is necessary to account not only for the historical 
development of constitutional norms, but also to take into consideration an evolutionary 
approach, such as that developed under systems theory. In other words, one has to 
account for the limitative and the integrative effects of constitutional norms at the same 
                                                 
62 The relationship between international law and international politics is one key theme in the study of 
international law. A particular discussed view is that of Martti Koskenniemi, "The Politics of International 
Law," Eur. J. Int'l L. 1 (1990). Of course, one could claim that the Security Council could perform such a 
role. However, as Mauricio Resende has demonstrated, far-sighted and unlikely institutional reforms would 
be necessary to make credible the claim that the Security Council could be an institution of last resort. 
Mauricio Palma Resende, "Gazes at the Monster : Courts, Ngos, and the Un Security Council" 
(Universidade de Brasília, 2016). 
63 See note 1. The solution for international problems would thus have to assume a variation on the 
“conflict of laws” themes, either through private international mechanisms or through public ones. See 
Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization. At 13. 
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time. In the context of investment treaties, in no place is this more clearly established 
than in the famous clause of “fair and equitable” treatment, which is the very heart of 
international investment law.64 The typical wording of such clauses provides that “each 
contracting party shall at all times ensure fair and equitable treatment to investments,”65 
which is not any different than the other legal standards, such as “equality” and “justice” 
themselves. The interpretation rendered by investment tribunals expounded upon the 
wording of these provisions to consider “the basic expectations that were taken into 
account by the foreign investor to make the investment”66 and to reject any regulatory 
overhaul if it “deprives investors who invested in reliance on those regimes of their 
investments’ value.”67 As is clear from these statements, an international decision on a 
given treaty faces the paradox of undecidability, perhaps more acutely than any other 
court. Law can only make decisions that are to be applied in future cases, which is why it 
is always conditionally programmed as a future rule to be applied if the factual is 
analogous.68 Therefore, requiring arbitrators to decide whether a given regulation should 
have been anticipated by a prospect investor or whether a given regulation has no 
justifiable public concern ends up placing their political or economic view in lieu of that 
of the legal system.   
                                                 
64 Alvarez, The Public International Law Regime Governing International Investment. At 177. 
65 Agreement between the Government of Australia and the Government of the Argentine Republic on the 
Promotion and Protection of Investments, 1997 Australian Treaty Series, no. 4, signed on 23 August 1995, 
entered into for on 11 January 1997. 
66 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case no. ARB 
(AF)/00/2, para. 154. 
67 Eiser Infrastructure Limited and Enregía Solar Luxembourg S. À R.L. V. Kingdom of Spain, (2017). para 
382. 
68 Luhmann, Law as a Social System. At 196. 
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But the placement of the regime within the boundaries of two differentiated social 
systems can be evidenced by another peculiar circumstance. According to UNCTAD 
investment data, as of 2016, there were 817 known cases,69 of which 278 were pending 
and 528 were concluded.70 The numbers reveal an already staggering use of this 
mechanism, possibly vindicating one of the most frequently used claims in international 
court, second, obviously, to human rights cases.71 The noticeable and rapid expansion of 
this form of litigation seems to echo Luhmann’s intuition with regard to the possibility of 
having the political system conditioned by the economic system through the contract 
mechanism, which could be gauged by “a statistically measurable higher volume of 
litigation.”72 This is even more alarming if one takes into account that the first bilateral 
treatment award was only delivered in 1990.73 
A third reason rests on the rationality behind the regime. One could trace a 
historical account of this type of regime,74 or simply discuss it in light of the movement 
behind a New International Economic Order75; whatever the origin, the claim is 
universal: investment law protects foreign property and, thus, establishes compensation 
                                                 
69 As it is known, some arbitration may rely on secrecy, the reason why these cases cannot even be 
accounted for. 
70 UNCTAD, "Investment Policy Hub". 
71 As of comparison, the WTO mechanism had received less than half of those filed under investment 
disputes, whereas the ICJ only 168 cases have been reported. See WTO, "Dispute Settlement Statistics,"  
https://www.wto.org/english/tratop_e/dispu_e/stats_e.htm. and ICJ, "Cases,"  http://www.icj-
cij.org/en/cases. 
72 Luhmann, Law as a Social System. At 401. 
73 Asian Agricultural Product Ltd. (AAPL) v. Republic of Sri Lanka, ICSID Case no. ARB/87/3, Final 
Award, 27 June 1990. 
74 Charles Lipson, Standing Guard: Protecting Foreign Capital in the Nineteenth and Twentieth Centuries 
(Berkley California: University of California Press, 1985). 
75 Sornarajah, Resistance and Change in the International Law on Foreign Investment. 
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for damages as a rule with international standing. As Luhmann once again demonstrates, 
the ruling out of illegal expropriation marks the process of differentiation between the 
economic system and the legal system.76 Through this process “the structural coupling 
between the legal system and the economic system became the medium for the medium 
of political power.”77 Uncovering the dynamics between a coupling and its political 
counterpart, which is clearly absent in the international realm, at least as a functional 
equivalent to democracy,78 depends on an assessment not only of the legal system, but of 
a yet unidentified constitutional dynamic on the international scene.  
Another reason is the pluralism that is at the core of the regime. This is most 
evident in the problem of juridical pluralism, by which is meant the overlapping of 
concurrent jurisdiction over the same subject area. To be sure, this is a common 
characteristic of investment law, mainly manifested in the large network of investment 
treaties. Although the International Centre for the Settlement of Investment Disputes is 
the most used forum, there could be as many fora as the number of treaties, since there 
are treaties with ad hoc arbitration clauses or with ICJ compulsory jurisdiction.79 
Moreover, investment, as a subject area in international law, has common traits 
with other international regimes. The trade regime centered around the World Trade 
Organization, for instance, shares with investment treaties a large regulatory framework 
                                                 
76 Luhmann, Law as a Social System. At 392. 
77 Ibid. at 402. 
78 Pablo Holmes, "The Politics of Law and the Laws of Politics: The Political Paradoxes of Transnational 
Constitutionalism," Indiana Journal of Global Legal Studies 21, no. 2 (2014). 
79 Alejandro Faya Rodriguez, "Most-Favored-Nation Clause in International Investment Agreements-a Tool 
for Treaty Shopping, The," J. Int'l Arb. 25 (2008). 
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that is directly applicable to both which could make for another possible venue of 
jurisdictional pluralism.80 More recently, there were authors who even attempted to 
evidence a “convergence” between the two regimes.81 
Even sociological pluralism might be studied in light of investment treaties, 
mainly because the claim that it is part of public law has been systematically attacked by 
authors who have favored a private accounting of the sociological regime.82 Under their 
view, an exclusively public form of interpretation runs the risk of losing touch with the 
hybrid nature of investment norms and their adjudicatory mechanisms.83 Just as some 
variations of societal constitutionalism have claimed,84 investment law also shares a deep 
suspicion of total constitutions. 
Finally, the chosen methodology needs to take into account that there is political 
strife over who defines concepts and how they are defined.85 With this point, it is possible 
to set aside critical Marxist theories that simply ascribe to ideology the purported 
neutrality of legal norms and, following Sciulli, develop a critical stance through social 
systems theory. In the field of sociological constitutionalism, such a position would 
probably mean taking seriously Luhmann’s ironic stance with regard to the fact that 
                                                 
80 Marc L Busch, "Overlapping Institutions, Forum Shopping, and Dispute Settlement in International 
Trade," International Organization 61, no. 4 (2007). On the topic of jurisdictional globalization see Paul 
Schiff Berman, "The Globalization of Jurisdiction," University of Pennsylvania Law Review 151, no. 2 
(2002). 
81 Joost Pauwelyn, "The Rule of Law without the Rule of Lawyers? Why Investment Arbitrators Are from 
Mars, Trade Adjudicators from Venus," American Journal of International Law 109, no. 4 (2015). 
82 Jose E Alvarez, "The New Dispute Settlers:(Half) Truths and Consequences," Tex. Int'l LJ 38 (2003). 
83 Alvarez, "Is Investor-State Arbitration ‘Public’?." 
84 Poul F Kjaer, Constitutionalism in the Global Realm: A Sociological Approach (Routledge, 2014). 
85 Blokker and Thornhill, "Sociological Constitutionalism." 
24 
 
functional differentiation might emerge by happenstance in rich countries and, thus, 
explore if and how functional differentiation evolved at different paces.86 
In synthesis, there can be no doubt that, inasmuch as constitutional-like norms are 
beginning to appear in the international arena, contemporary society still relies on 
national structures, as is evident in the case of investment law. However, if these norms 
are to be assessed in a constitutional framework, it is necessary to account for their 
political use and for the pluralist context after which they are moulded. In other words, 
the question of whether integrative forces can be unleashed through a constitutional 
description of investment treaties seems to be approachable via sociological 
constitutionalism.87 
But even if sociological constitutionalism can provide the underpinnings for the 
research question, it is still necessary to fine-tune its conceptual framework. Because the 
investment regime has not been the focus of the major strands of sociological 
constitutionalism and because none of them present a universal framework of analysis, it 
is necessary to expand on some of the premises adopted by these writers. 
                                                 
86 Marcelo Neves, "Paradoxes of Transconstitutionalism in Latin America," in Sociology of Constitutions: 
A Paradoxical Perspective, ed. Alberto Febbrajo and Giancarlo Corsi (New York: Routledge, 2016). 
Systems theory offers yet another methodological advantage. Through using the differentiation between 
problem and function it generates analysis. This occurs because theory is required for defining a problem 
and the function of a given solution. This is not a mere comparison between a set of possible solutions. It is 
a form of observation and also a communication. System theory is, therefore, a form of analysing 
connecting communications. 
87 For another version of the argument that will follow, one should keep in mind that Grimm’s integrative 
effect of the constitution does not appear automatically, as if it were summoned, nor is integration 
accessible only through constitutional norms. Grimm, "Integration by Constitution." 
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A first approach toward expanding the premises of system theory to investment 
law has been recently developed by David Schneiderman.88 He attempts to describe 
investment law as a distinct field pertaining to the economic system and argues that legal 
irritants within the formal structure are not suitable for checking economic expansionary 
(and destructive) forces. This is particularly the case, he points out, with human rights 
obligations, which can only enter the system through legal irritants. In his final remark, 
he left open the very same question this research is attempting to answer: whether or not 
investment regime legitimacy can survive intact “without further drastic changes.” 
Although based on a precise account of Teubner’s Constitutional Fragments, 
Schneiderman’s approach overlooks some difficult challenges in accounting for a regime 
that only partially possesses features of the economic system. 
In order to better approach the methodological claim advanced here, it is 
necessary to keep in mind some key features of the investment regime. It is formed by a 
vast network of bilateral treaties, and, hence, it is mainly shaped through public 
international norms. Some of these treaties (especially the older treaties still in force) 
have provisions on compulsory adjudication to the International Court of Justice.89 For 
the most part, arbitration procedures are the standard means of conflict settlement, and 
many states are now part of the Convention that established the International Centre for 
the Settlement of Investment Disputes. In case of a dispute, states can nominate 
                                                 
88 David Schneiderman, "On Suffering and Societal Constitutionalism: At the Border of International 
Investment Arbitration and Human Rights," in Boundaries of State, Boundaries of Rights. Human Rights, 
Private Actors, and Positive Obligations., ed. Tsvi Kahana and Anat Scolnicov (Cambridge: Cambridge 
University Press, 2016). 
89 As the conflict between the United States and Italy in the Elettronica Sicula S.p.A. (ELSI) case.  
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arbitrators to a panel, a feature that clearly resembles other arbitration mechanisms, such 
as that of commercial arbitration. This mixture of public law substance with private law 
dispute settlement avowedly gives the regime a hybrid nature, the question of whether 
such a nature is desirable or intended notwithstanding. 
This loose combination of private and public features raises doubt, as has already 
been demonstrated, about the stability and the contingency of the investment regime. The 
argument is that with no public regime for defining the arbitrators’ roles, no minimum 
theory of stare decisis could ensue. That concern, however, seems misplaced. The 
contention that the “prohibition of denial of justice” has no place in international law due 
to a lack of an institutional apparatus must face the reality of the social practices that 
underpin adjudication at the international level. As Prosper Weil has long demonstrated, 
“the view prevailing among writers is that there is no room for non liquet in international 
adjudication because there are no lacunae in international law.”90 But if arbitrators do 
indeed follow such a pattern, then international investment is also, in part, judge-made 
law.91 
From the point of view of states, the regime clearly articulates safeguards for 
economic organizations in the international space, thus expanding domestic constitutional 
protection, but also, to some extent, protecting economic sectors from political forces.92 
                                                 
90 Prosper Weil, "The Court Cannot Conclude Definitively... Non Liquet Revisited," Colum. J. Transnat'l 
L. 36 (1998). 
91 Jan Paulsson, Denial of Justice in International Law, vol. 17 (Cambridge University Press, 2005). 
92 Markus Wagner, "Regulatory Space in International Trade Law and International Investment Law," 
University of Pennsylvania Journal of International Law 36, no. 1 (2014). 
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In addition, as is apparent from the backlash against the investment regime,93 civil society 
and non-governmental organizations are attempting to resist what they perceive as the 
manifestation of the destructive forces of globalization.94 Therefore, they are now 
devising mechanisms to “insulate society, and its political system, against this process.”95 
Following Thornhill, it is thus possible to argue that international investment law also 
touches transnational space, being the subject matter of a transnational constitution.96  
To be sure, both states and tribunals involved in the application of these norms, 
inasmuch as they generate authority, possess a distinctive constitutional character, 
producing decisions and obtaining compliance for laws, as Thornhill’s concept of 
constitution states.97 If one is to understand the mechanisms that are set in motion 
through this separation and control of political power, one must take into account the 
specific historical dynamics of this process. 
Scholars usually argue that the origins of investment treaties date from the 
articulation of a customary norm for a minimum standard of treatment of aliens.98 Taking 
                                                 
93 Asha Kaushal, "Revisiting History: How the Past Matters for the Present Backlash against the Foreign 
Investment Regime," Harv. Int'l LJ 50 (2009). 
94 Joseph E Stiglitz, Globalization and Its Discontents, vol. 500 (New York Norton, 2002). 
95 Chris Thornhill, "Introduction," in A Sociology of Transnational Constitutions: Social Foundations of the 
Post-National Legal Structure, ed. Chris Thornhill, Cambridge Studies in Law and Society (Cambridge: 
Cambridge University Press, 2016). At 8. 
96 Ibid. at 8-9. 
97 Ibid. at 2. 
98 There is vast body of literature for the commencement of the investment regime. Perhaps a better a 
summary of the studies developed to this point could distinguish between two strands of scholarship. The 
first is represented by mainstream authors whose works have been used as reference for adjudicatory bodies 
and who tend to stage this history through models of bilateral treaties. An example of this scholarship is 
Kenneth J Vandevelde, Bilateral Investment Treaties: History, Policy, and Interpretation (Oxford 
University Press, 2010). The other stream sees the regime as a continuation of colonial exploration through 
other means. This strand has a dual focus. For some, the regime starts with strong-arm techniques used by 
American foreign policy to assert a customary international norm. See Sornarajah, Resistance and Change 
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a different view, this thesis argues that the commencement of the regime is seen in the 
legitimation discourse over government intervention for the safeguarding of investment, 
which begins with the idea of an international principle on the prohibition of denial of 
justice.  
As is known from American constitutional experience, denial of justice ultimately 
means a differentiation between legislation and adjudication and marks the use of a 
judicial apparatus to control the very norms of legal creation99. Following the 
constitutional experience, entrusting courts with the function of applying justice means 
that courts themselves, when asked to resolve the constitutionality of a given statute, will 
have to develop self-reflexive mechanisms to assess not only what has been asked of 
them, but also whether non-politically accountable functionaries can strike down laws 
that have been democratically established. Still, under this constitutional experience, the 
establishment of a principle of “prohibition of denial of justice” has been translated into a 
procedural form.100  
                                                                                                                                                 
in the International Law on Foreign Investment. For others, it is simply the same power inequality that 
marked the difference between colonial powers and third world states. See Miles, The Origins of 
International Investment Law: Empire, Environment and the Safeguarding of Capital, 99.  
99 In Brunkhorst’s terms, denial of justice is a negativity that sets a dialectical process in motion. It is, 
however, a very particular negativity since it questions the autonomy of the legal system. See Brunkhorst, 
Critical Theory of Legal Revolutions: Evolutionary Perspectives. At 25 ff. 
100 Luhmann states this very clearly: “The fact that courts have to decide is the point of departure for the 
construction of the juridical universe, for legal reasoning, for juridical argumentation. Therefore, 
‘legitimation’, in the sense of a value relation, which transcends law, ultimately cannot play any role in law. 
Therefore, everything depends on the fact that earlier decisions, which can be used for guidance, prevail if 
they are not changed. Therefore, res judicata is unappealable unless rules of exception, which are provided 
by law, can be applied. And therefore, law must be understood as a closed universe which refers to itself, in 
which ‘pure juridical argumentation’ can be practiced even under extreme social tensions. And this 
argumentation decides for itself which scale of interpretation it can afford and when it has reject a 
distortion that is asked of it”. Luhmann, Law as a Social System. At 289-290.  
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The question of a denial of justice on the international scene, however, sheds light 
on problems that legal theory has difficulty in settling. Is there only one final decision-
maker to which all others must abide, or is this a question of plurality of jurisdiction? 
Should a two-tier order be devised so as to account for the difference between domestic 
and international norms? If so, how does one account for the unity of the legal system? 
This is where a difference of emphasis between the strands of sociological 
constitutionalism can be identified. For Teubner, “a constitution emerges not in the 
political system, as imagined by Luhmann, but rather in each social system provided its 
reflexivity is supported by secondary norms.”101 This means that there is no unity in the 
constitutional concept, be it in Schmitt’s or Kelsen’s terms.102 In other words, the 
principle of the prohibition of denial of justice would be read as a simple jurisdictional 
conflict over regime-collisions.103 
The defense that Marcelo Neves makes of the primacy of the political system in 
the constitutional principle must also be seen as an objection against the dissolution of the 
unity of the legal system, not in the sense of a universal rule, but that of the unity of the 
legal order in a constitutional arrangement. Therefore, instead of the expansion of 
sectorial constitutions, he claims that only transversal rationality can be entangled 
                                                 
101 Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization. At 105. 
102 "Constitutional Drift: Spontaneous Co-Evolution of Social ‘Ideas’ and Legal ‘Form’," in 
Constitutionalism Beyond Liberalism, ed. Michael A. Wilkinson and Michael W. Dowdle (Cambridge: 
Cambridge University Press, 2017). At 79. 
103 Writing with Fischer-Lescano, Teubner argues that: “rather than secure the unity of international law, 
future endeavours need to be restricted to achieve weak compatibility between the fragments”. See: 
Fischer-Lescano and Teubner, "Regime-Collisions: The Vain Search for Legal Unity in the Fragmentation 
of Global Law." At 1045.  
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between different and autonomous legal orderings. The plurality of legal orders can only 
be accounted for by differences in its programs (legal acts, norms and procedures), not by 
changes in the coding of the law.104 This is, according to Neves, precisely what 
Transconstitutionalism entails. While Teubner demonstrates a concern for the autonomy 
of the respective social systems, Neves demonstrates a commitment toward the autonomy 
of political systems, especially in the face of polities not yet seen as autonomous.105 In 
this sense, Neves’ definition of a constitution is linked to that of Thornhill, for whom a 
constitution entails “the legally articulated form of a society’s inclusionary structure.”106 
Back to the question of unity in the legal system, one could perhaps inquire 
whether that idea of unity should finally be discarded, or if there is any room left for it. 
The point of international law is precisely to provide a critical point of view in relation to 
destructive political dynamics.107 To be sure, both Teubner and Neves are fully aware of 
international law’s potential, which is why Teubner calls for a differentiation between le 
politique and la politique, whereas Neves defends a methodological mutual 
understanding of transrationalities.  
Taking systems theory as its point of departure, this thesis adopts a concept of 
constitution that is the meaningful articulation of a prohibition of denial of justice, or, to 
put it in different terms, the meaningful articulation of the autopoiesis of the legal system. 
As thus expressed, the concept uses a paradox, since the concept of autopoiesis can be 
                                                 
104 Neves, Transconstitutionalism. At 74. 
105 "(Not) Solving Constitutional Problems: Transconstitutionalism Beyond Collisions." 
106 Thornhill, "Introduction." At 7. 
107 Martti Koskenniemi, "The Fate of Public International Law: Between Technique and Politics," The 
Modern Law Review 70, no. 1 (2007). 
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only given by the legal system itself. The problem, then, is how to designate the unity of 
the legal system. The concept of legal validity serves exactly for this context. In 
Luhmann, it is “the synchronicity of all factual operations of the social system and its 
environment.” Synchronicity, in turn, means that “it is impossible to know and to affect 
what is happening and it means that one is reduced to making assumptions, suppositions 
and fictions.”108 The test of validity is then success of its own autopoiesis: “without 
convincing evidence one cannot but presuppose that at any given moment other 
operations in the legal system and its social and psychological environments activate the 
symbol of validity as well.” But in what court should one present such evidence? Or, to 
put in more precisely, with which structures it is possible to judge meaning?  
Therein is where values are, says Luhmann. Quoting from Douglas Hofstädter, he 
claims that they form a supertangling web, such as that of structural couplings, to create a 
new inviolate level. This level, however, is not intended to provide grounds for action, 
but merely guarantees communications, by giving systems of meaning new 
presuppositions.109 
Moreover, this thesis draws on the American constitutional experience to posit 
that law can create programs that augment both variation and redundancies in the legal 
system. Redundancies, here, should not be taken in its ordinary, mainly derogatory, 
meaning, but in the sense used by cybernetics.110 This means that social systems perform 
                                                 
108 Luhmann, Law as a Social System. At 131. 
109 La Sociedad De La Sociedad, trans. Javier Torres Nafarrate (México: Editorial Herder, 2006). At 266. 
110 Robert M Cover, "The Uses of Jurisdictional Redundancy: Interest, Ideology, and Innovation," Wm. & 
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specific observations to identify an information, which is conceptualized as a new 
communication.111 In other words, redundancy presupposes that in the self-reflexive 
operations of the system, a re-entry occurs, and that re-entry is thus acknowledged by the 
system The very concept of justice can be read, for instance, in terms of a redundancy: “if 
justice is given by the consistency of decisions, we can also say: justice is 
redundancy.”112 Thus, Justice is meaning within the legal system. 
Redundancies are used for identifying errors within the legal system. When an 
appeal is filed, it is not a new case that is presented, but the very same one, this time with 
a new decision to be made. Redundancy designates, therefore, the observation being 
made by the decision-maker in that particular moment: is it truly a new case, or are there 
precedents to settle it?  
Redundancies are also used for avoiding biases in a given forum, where two are 
competent with regard to the same subject. A case in point is the jurisdiction of American 
diversity,113 but this phenomenon is also observable in every single case of forum 
shopping.  
The procedural formalization that was put in place by the principle of the 
prohibition of denial of justice is, however, a special form of redundancy because it 
allowed new information while establishing itself as a redundancy. The prohibition of 
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denial of justice can be translated into a normative expectation, namely that there are no 
everlasting conflicts. War cannot be expected to last indefinitely.  
This can be seen from the perspective of the discussions of the Federalists in the 
United States. One of the most relevant features in the new Constitution had to do with 
managing the question of intervention. As Hamilton argued in the Federalist papers, the 
major difference between the Constitution and the Confederation Compact had to do with 
sanctions. Law, he argued, relies on the punishment of illicit conduct. If federal 
legislation, under the Articles, were to be enforced, only through a civil war could the 
Union rely on the execution of its objectives because the law was directed to the states.114 
The Constitution, however, did not have this problem because it relied on a 
distinguishing mechanism. The law was now directed towards the individuals living in 
the states. Enforcement could be thus targeted towards the individual.115  
But how could a Constitution achieve this? The answer Luhmman gives in an 
earlier study is through procedures. The formation of a national unity meant, in fact, that 
a very large and complex web of social relations would have to be ruled by collective 
decisions, at least in the beginning of modernity. As an agreement on the content of the 
resulting decision seems every more unlikely, procedures came to be seen as the only 
way of legitimizing collective decision-making.116 
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In legal terms, this process occurs through the use of empowering norms, i.e. 
norms that confer a legal power on certain individuals “to create legal norms or to apply 
legal norms”117 in a sequential program. Procedures, therefore, correspond to a sequential 
program through which law can, at the level of second-order observation, assess the 
legality of a given decision. In other words, this outcome is not only the normative effect 
of the constitution,118 but also, through the ensuing prohibition of denial of justice, its 
integrative effect119. Of course, because they were created before fully differentiated 
systems emerged, by the time the American Constitution was approved, this distribution 
of powers entailed nothing but a loose-coupling between organizational systems.120  
Loose-coupling denotes the level of independence of one system in relation to 
another.121 It is contrasted with that of structural coupling, where interactions between 
                                                 
117 Hans Kelsen, General Theory of Norms (Oxford [England]; New York: Clarendon Press ; Oxford 
University Press, 2011). At 102. 
118 Grimm, "Integration by Constitution." At 193. 
119 Ibid. One must carefully differentiate the concepts of Integration and Inclusion. In Luhmann’s Law as a 
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negative integration is almost perfect: that is if you do not have a name, you are not listed in governmental 
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progressively relied on purpose-specific programs, whose teleology is ultimately inaccessible by the legal 
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is not too far off in claiming a transnational process as the constitutive trait of international law. See Harold 
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systems are routinized. Whereas structural couplings are used to define the very idea of a 
constitution, loose-coupling might serve to designate the relationship between the 
Parliament and the Judiciary as both independent and connected organizations (but only 
through institutionalized channels are irritations sensible). Loose-coupling is not a fixed 
value; there are degrees of looseness even in loose-coupling. As a sequential program, the 
more dependent a given decision is on a prior one, the more certainty—in other words, 
the less variety—will be found in the outcome. In contrast, the less integrated the chain of 
decision-makers are, the more freedom all of them will enjoy in the respective decision. 
In other words, loose-coupling engenders more variation.  
The procedural line that is activated by the prohibition of the denial of justice is 
marked by a series of decisions that were empowered by legal norms, all of them loosely 
coupled to one another and to other social systems. If this is so, then the unity of the legal 
system might not yet be discarded, if by unity we describe a somewhat loose concept.122 
Seen from this perspective it is possible to posit, just as Robert Cover did with 
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federalism, that jurisdictional pluralism is just a particular mode of an arrangement within 
the legal system through loose-couplings.123  
If, in interpreting or amending the constitution, a court or legislature can enlist 
other bodies to take part in procedures, be it through rights-giving or simply by 
recognizing other organizations and their respective powers, then more sectors of society 
are entitled to participate. Its meaning, therefore, depends on the operations of other 
functional systems. Ideally, one could claim that more participation might be desired, but 
the price paid is an indefinite postponing of conflict resolution. This is the tension that 
lies at the heart of constitutional dynamics. 
In an analogous way, the search for similar dynamics in international law might 
entail a formulation of the very features of the legal system in global society. Using the 
illustrations already given for the uses of redundancies, it is possible to imagine some 
direct applications for checking part of the criticism that points to problems of 
consistency. A more detailed account of the legal dynamics in the international scene 
might, on the other hand, help to better locate the very question of legitimation to which 
the parlance of a global constitution seems an answer. 
In summary, this thesis can be seen as a contextual analysis of the sequential 
normative programs that were engendered by the American use of the concept of the 
prohibition of denial of justice. In this sense, it aims to follow Luhmann’s call for 
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research to uncover “structural conditions that were set by the prohibition of the denial of 
justice”.124 To do so, it will shed light on how social practices were activated and how 
they were settled by the proceduralization of the prohibition of denial of justice at three 
moments in time, each of them the subject of a corresponding chapter. 
Organization 
In the first chapter, this thesis analyzes the very first moment where the concept 
of the prohibition of denial of justice emerged, and it explores the link between this 
concept and international law. In developing the sequential program of federalism, the 
Constitution created incentives for the Supreme Court to solve conflicts by establishing 
new sequential programs. The fantastic variation of norms among the American states, a 
civil war notwithstanding, did not seem to pose a threat to integration dynamics, 
something that is partly due to the use of conflict of laws methods, a doctrine transplant 
mainly proposed by Justice Joseph Story. Conflict of law and new conditional programs 
were also set in motion by law, so as to allow even greater integration with other 
functional systems. In fact, law articulated the structural coupling through the channels 
established by loose-couplings. 
The second chapter examines how this experience proved to be fundamental for 
the articulation, now on the international scene, of a concept of “denial of justice.” If this 
is a concept that is strongly linked to the idea of a constitution, then the title for the 
founding fathers of international constitutionalism would be found on the western side of 
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the Atlantic. Men like James Brown Scott, Elihu Root, and Edwin Borchard not only 
symbolized the internationalist and pacifist ideals of the time, they also advocated for an 
international order that would closely resemble that of the American states. James Brown 
Scott, in particular, authored two monographs on the American experience as an 
international organization and the role of the Supreme Court in solving conflicts between 
states. Of course, deeply imbued in their plans was a proposition for the creation of an 
International Court, something partly achieved during their time, but which gained 
prominence after 1945. Another key feature of their project was the development of the 
standard of protection of aliens, the viewpoint through which denial of justice became 
known in international law. 
Finally, in light of this specific interpretation of constitutional norms within and 
beyond the states, the third chapter aims to analyse the current regime of international 
investment as a specific program designed by states to guarantee, in the transnational 
space, the structural coupling of law and economics—that is, property. But as we have 
already posited in this introduction, if the concept of constitutionalism in the international 
scene can only be manifested through loose couplings, then the very limits of this specific 






From International Law to Constitutional Law: How International Law Moulded 
Constitutional Interpretation in the Antebellum Years of the American Republic 
What seems to be key to understanding the normativity of the constitution is to 
evaluate the usefulness of norm articulations for adapting the nascent state to a rapidly 
differentiated and complex society.125 If this is the case, then what is of special relevance 
in the constitutional experience of the United States was the fact that, as Hamilton 
claimed in Federalist 78, the very idea of constitutional power, the intent of the people, 
was to be protected by American judges: “As a result, the first emergence of a national 
legal/political system, able to overarch the territories and people forming the American 
nation, was mainly driven, not by primary acts of national will formation, but by the 
extension of the judicial apparatus.”126 
Understanding this particular constitutional experience might shed light not only 
on the concept of constitution, but also on how constitutional norms can be 
internationally articulated, in the case of this thesis, for the regime of international 
investment. To be sure, historical accounts of the beginning of the international regime 
have been given by many legal scholars. 
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In his PhD thesis on The First Bilateral Investment Treaties,127 Kenneth 
Vandevelde, for instance, begins his history of the post-war friendship, commerce, and 
navigation treaty program by contrasting the differences between the new treaties that 
were being discussed in the State Department with the very first ones, dating from the 
independence years. The differences highlighted by him show that the early treaties were 
mainly designed for recognizing the new independent state and subsequent ones 
attempted to protect commerce with other nations. Up to the Truman administration, 
almost 130 treaties of this kind were negotiated by the United States.128 
The detailed account that Kenneth Vandevelde subsequently gives is one that 
depicts the innovation of those treaties as closely linked to the institutional ones 
underway at the same time in America. The birth of the regulatory state would, as he 
claims, also cast its shadow over the regulation of foreign trade and investment.129 In the 
period of almost two centuries that stretches from independence to the Second World 
War, many juridical innovations were established in the United States, and mostly 
important, their significance underscored the legal concepts that the drafters of the new 
treaty program were envisioning.  
One of these early drafters, Herman Walker Jr., would emphatically write about 
the main innovation he saw in the treaties that were being drafted: the protection of 
                                                 
127 Kenneth J Vandevelde, The First Bilateral Investment Treaties: Us Friendship, Commerce and 
Navigation Treaties in the Truman Administration (University of California, San Diego, 2012). 
128 Herman Walker, "Provisions on Companies in United States Commercial Treaties," American Journal 
of International Law 50, no. 2 (1956). 




American corporations abroad. He quoted then Deputy Assistant Secretary of State 
Harold Linder in his testimony before a Subcommittee of the Committee on Foreign 
Relations as saying that the articles on the rights of corporations were “perhaps the most 
striking advance” effected by the treaties.130 
To be sure, Kenneth Vandevelde argues accordingly that the provisions on 
corporations were, in fact, “the most important innovation” and that they were akin to a 
right of establishment. The significance of this right was that it provided access to courts 
on a non-discriminatory basis, which amounted to a guarantee of due process closely 
linked to the provision that authorized dispute resolution before the International Court of 
Justice.131 This provision was, moreover, differentiated from that which protected 
property: a right of access was thus distinguished from a right to security. 
If a history of the people who drafted either the treaties or its main provisions 
were sufficient, the conclusion of Vandevelde’s thesis—that these were men were 
imbued with the same institutional experimentation drive that forged the legal mindset of 
the New Deal—would settle the case. These, however, were not simple innovations, nor 
mere experimentalism. 
Granting rights to corporations amounted to giving rights to a creature solely 
existent in the legal system. And this, in turn, would have to be dealt with by mutual 
recognition of sovereign legal orders. Of course, private international law was available 
                                                 
130 Walker, "Provisions on Companies in United States Commercial Treaties." 
131 Vandevelde, The First Bilateral Investment Treaties: Us Friendship, Commerce and Navigation 
Treaties in the Truman Administration. At 99. 
42 
 
much earlier than when this particular program started, but the corresponding rights that 
appeared within American treaties take advantage of the long experience the United 
States had accrued in dealing with different conflict of law cases in its legislation and in 
its jurisprudence. These conflicts span entire social sectors, from the economic to the 
political systems. 
For instance, corporations as “creatures of law” were established under the 
contract and commerce clause of the American Constitution, a litigation route through 
which the Court took part of the economic power from states and handed it to the national 
assembly.132 The interpretation of this specific constitutional provision was the product of 
a long evolution in the Supreme Court and in doctrinal analysis that spans the entire 
nineteenth century.133 Legislation on this subject was subsequently forged under the 
limits settled by the Court and these cases helped, in turn, to shape not only the legal, but 
also the managerial, structures of American corporations.134 
Also of significance during the first years of Court operations was the extension 
of federal powers, which included the powers the federal judiciary would have. The 
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Marshall court would lean, in these cases, toward the establishment of a restricted 
jurisdiction, but with the more relevant task of administering justice over commerce and 
trade, as already mentioned. In other words, through an interpretation of economic 
institutions (property, contracts, and corporations), the Supreme Court struck a balance 
that turned out to be decisive for the balance of powers in the U.S. As property and 
contracts remained a matter of state legislation, the federal judiciary would only oversee 
claims alleging a break with the commerce clause. After a long series of precedents, this 
interpretation came to serve as the model for the diversity jurisdiction of federal courts.135 
This arrangement closely resembles that which the drafters of the new program would 
finally craft. From the articles written by Herman Walker and his colleagues, it is 
possible to infer not only that the arguments raised echoed the legal tradition from which 
they had come from, but also that the references and cases cited were the very ones that 
ended up forging the American interpretation of the commerce and contract clause.136 
Moreover, those were the cases that would transfer to a “neutral jurisdiction,” i.e., one in 
which states would be less able to interfere in the suits and actions moved against it.137 
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Federal jurisdiction over state laws on property and contract is not a mere analogy 
to the way the treaty program was developed. In the beginning of the twentieth century, 
internationalism would sweep the minds of the major crafters of American statehood. 
Elihu Root and Edwin Bochard, for instance, would later argue the case for a world court 
on the very same model of the American Supreme Court. Of course, there are 
discontinuities in both cases, but if analogy already suggests a possible functional 
equivalence, the reference that the artifices of the international public law program of the 
United States make to the same developments in federal and state jurisdiction compels 
one to dig deeper into comparing both approaches to legal pluralism. 
Although the question of pluralism will be developed later in this thesis, it is 
important to remark now that is precisely pluralism that is at the heart of both the 
program on foreign investment and the large enterprise of nation building that took place 
in America after the revolution. Whereas the former involves the protection of rights that 
might not even be granted in foreign territories through a common formula of access to 
justice, the latter used that very formula to affirm rights previously not contained in the 
text from which they emerged. 
To organize the presentation of these ideas, this thesis examines in chronological 
order each of these historical moments. The scope of nation building through 
constitutional interpretation is the subject of the present chapter. It will examine how a 
constitutional interpretation relying on international law methods helped the court to 
forge the unity of the country. The claim made in the introduction of this thesis, namely 
that relevant dynamics in law are activated by the prohibition of denial of justice, can be 
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made visible with the proceduralization that such a process entailed. Empowering norms 
can only be derived from other empowering norms, Kelsen’s Grundnorm itself being a 
typical case138. The tendency to identify in the Constitution the prototypical type of an 
empowering norm depends on describing the constitutional text as a self-referential 
paradox, an autological norm that describes and prescribes its own application. The 
Constitution, however, was not the first text in historical experience to have these 
features. The Declaration of Independence was also autological, as Derrida 
demonstrates.139 Historical experience seems to have oriented around norm articulation in 
the first years of the Republic.140 In so doing, it did not create constitutional interpretation 
out of nothing, but out of international law. How much it did so is less important than 
inquiring about what could form the unity of a legal system when constitutional 
interpretation does not seem to be based on territorial limits.141 
The chapter is divided in three sections. The first provides a reading of the 
Declaration of Independence in light of the constitutional debates that were about to 
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ensue. Based on a reading of international law scholarship available at that time, it claims 
that the paradoxes in the Declaration that awed the world were replicated in the concepts 
that were used to describe sovereignty: treaty power, the Articles of the Confederation, 
and independence. The second section attempts to describe how these problems were 
dissolved in the constitutional text and externalized through judicial adjudication. The 
last section attempts to uncover the techniques used by the Supreme Court to solve 
pressing constitutional problems that had been postponed during the revolutionary years. 
1.1 The Declaration of Independence and the Articles of Confederation 
One year before the American Declaration of Independence was written, Richard 
Henry Lee, a representative of the Virginia delegation, moved a resolution in Congress to 
legitimate the combats that were taking place. A civil war needed to turn into an 
international one. The colonies would be “absolved from all allegiance to the British 
Crown, and all political allegiance between them and the State of Great Britain is, and 
ought to be, totally dissolved,”142 as the Declaration finally stated. The resolution would 
be, thus, the first act of independence.  
Congress acted swiftly and created three interlocking committees that, as David 
Armitage has shown, shared both personal and political purposes.143 Each committee had 
a specific responsibility. One was charged with drafting a declaration of independence, 
which took a little more than a year to complete. Another was charged with designing the 
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model treaties for commerce and alliance, and the last one was responsible for the 
Articles of the Confederation, the main juridical norm that was designed to tie the 
thirteen colonies together. 
If the declaration was a necessary step towards independence, so too were the 
other two documents. As it was ultimately stated in the closing part of the Declaration, 
being independent meant the “full power to levy War, conclude Peace, contract 
Alliances, establish Commerce, and to do all other Acts and Things which Independent 
States may of right do.”144 In order to no longer be rebels in revolt and to fill the vacuum 
left by the British Crown, founding a “State” could only mean forging alliance with other 
nations. 
The reason for this might have been doctrinal.145 Vattel’s The Law of Nations 
defined a sovereign state rather narrowly as a “nation that governs itself, under what form 
soever.”146 Moreover, being independent meant having the ability to “govern itself by its 
own authority and laws.”147 As Armitage puts it: 
No writer on the law of nations before Vattel had so consistently—and persistently—emphasized 
freedom, independence, and interdependence as the condition of states in their relations with one 
another. The authors of the American Declaration would soon adopt his repeated insistence that 
states were “free and independent” as the conception of their own states’ condition. By doing so, 
they enacted Vattel’s central contention that—in the words of his contemporary English 
translator— “independence is ever necessary to each state”; to secure that independence “it is 
sufficient that nations conform to what is required of them by the natural and general society, 
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established among all mankind.” In due course, this would become the standard modern definition 
in international law of independence as “the capacity to enter into relations with other states.”148 
 
The reference to Vattel is not the only reference to European thinking in the 
Declaration. Even at the time, Vattel represented a dated mode of thinking, in which the 
organization of affairs between states were a logical step from the laws of nature.149 The 
charges Thomas Jefferson systematically imposed against Britain in the Declaration 
could only be levied by contrasting the acts of the King against the natural rights that 
people are endowed with “by virtue of their birth.” What seems to be of relevance in 
invoking Vattel, however, is that his ideas were used to present the case: the basis upon 
which a whole enterprise of the “United” States could be built.  
The very idea of “unity,” as in “United,” may have been justified by Vattel’s ideas 
Conscious that their claim was a daunting one, Congressmen not only relied on legal 
constructs, but also seemed to have been inspired by specific precedents. Among them, 
the Dutch independence from Spanish rule, in which references to “the united provinces” 
of the Netherlands were sometimes translated in English as “united states.” 150 The 
reference to the Netherlands will be even more relevant later, for the development of the 
constitutional doctrine.151 As will be shown later in the text, when attempting to solve the 
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jurisdictional conflicts that emerged in America, Joseph Story used the doctrine 
developed by Dutch jurist Ulrich Huber over how to solve conflicts of law.152  
And that seemed understandable. As the Dutch had gained independence in 
Westphalia, their jurists had to devise an explanation for the application of the rules of 
other provinces in a unified manner. Legal theory at that time simply held that uniformity 
was to be given by the law of the Empire,153 while Dutch jurists clung on to the 
conviction that provinces were, according to Bodin, sovereign in their own right. Foreign 
rules could only apply by a matter of comitas gentium, the courtesy neighbors owe each 
other in return for an expectation of reciprocity from one another. Ulrik Huber,154 perhaps 
one of the most influential jurists in that period, at least in the United States, had 
emphasized the character of the rule of comity: “the examples we shall use belong 
principally to the category of private law but their treatment rests exclusively on 
principles of public law, and they must be defined accordingly.”155 Moreover, by an 
Ordinance of 4 December 1781, the American Congress pledged an allegiance to the law 
of nations, as if it were then practice in Europe, an idea that must have accounted for the 
conclusions James Kent reached in the first edition of America’s equivalent to 
Blackstone, Kent’s Commentaries on American Law: 
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When the United States ceased to be a part of the British empire, and assumed the character of an 
independent nation, they became subject to that system of rules which reason, morality, and 
custom had established among the civilized nations of Europe, as their public law. During the war 
of the American revolution, Congress claimed cognizance of all matters arising upon the law of 
nations, an they professes obedience to that law, “according to the general uses of Europe.” By 
this law we are to understand that code of public instruction, which defines the rights and 
prescribes the duties of nations, in their intercourse with each other. The faithful observance of 
this law is essential to national character, and to the happiness of mankind.156 
 
To be sure, these ideas per se were not enough to materialize the claim of 
independence, since deriving legal rights from nature was, in fact, “nonsense upon stilts,” 
an “anarchical fallacy,” as Bentham remarked.157 If independence was to be taken 
seriously, it could only be on the basis of the recognition of its status by other nations, 
through the establishment of diplomatic ties, as the manuals of the laws of nations 
dictated. To be more precise: treaties would have to be made with sovereign friends—
hence the Model Treaties.  
But what to model them on? John Adams wrote: “the Committee after as much 
deliberation upon the Subject as they chose to employ, appointed me, to draw up a Plan 
Report. Franklin had made some marks with a pencil against some Articles in a printed 
Volume of Treaties, which he put in my hand. Some of these were judiciously selected, 
and I took them with other which I found necessary into the Draught and made my report 
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to the Committee at large, who after a reasonable Examination of it, agreed to report 
it.”158  
The Volume he referred to was “a compleat collection of all the articles and 
clauses which relate to the marine, in the several treaties now subsisting between Great-
Britain, and other kingdom and states” that Benjamin Franklin had in his library.159 These 
prior treaties were possibly the model for the first one, which the colonies entered into 
with France. Franklin himself was one of the signatories of the treaty, the others being 
Silas Deane and Arthur Lee. 
The typical wording of such treaties provided for “free commerce,” which was to 
be understood as the granting of powers to the parties of treaties so that they “may and 
shall go, enter, and sail, in and to the Kingdoms and Dominions aforesaid; and the cities, 
towns, havens, shores, sea-roads, and territories of the same; and with carriages, horses, 
burdens, ships loaden or to be loaden, to bring in merchandizes to buy or sell, as much as 
they will […],”—as the seventeenth-century treaty between England and Portugal had 
established. Although the language of the model was straightforward, the powers 
Congress claimed were still far from attainable. Of course, by Article IX, Congress had 
the power to “enter[ ] into treaties and alliance,” but on the condition that “no treaty of 
commerce shall be made whereby the legislative power of the respective States shall be 
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restrained from imposing such imposts and duties on foreigners, as their own people are 
subject to.” 
For America, moreover, signing one treaty with one nation was just as 
nonsensical as it was to derive independence from natural rights. To be sure, the signing 
was a de facto recognition, but the de jure recognition would only come from Britain five 
years later, with the Paris Treaty of 1783.  
How, then, should the treaty of 1778 be interpreted? Was it just a mere 
declaration of intent, as with the Declaration itself? The question did not escape the 
doctrinal debate. Johann Cristoph Steck, for instance, argued that the signing had no 
effect until recognition was given by Britain.160 For Georg Friedrich von Martens, in his 
Summary, the Declaration itself could amount to an act of war.161 The answer of course 
depended on how and when independence would be considered legal. 
The question of how many treaties were needed before a de facto independence 
became a righteous one is a matter not even settled today. From the United States to 
Kosovo, declarations, as von Martens has noted, became case studies in international law. 
Tellingly, however, in the U.S. case, is that together with a copy of the American 
Declaration, in G. F. von Martens Summary, there was also a copy of the Articles of 
Confederation, originally viewed as an international agreement between the states.162  
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The Articles, as they were written, supported that analysis. States would have to 
get consent from the United States in Congress to enter into a treaty either with foreign 
nations or with themselves, but they were not barred from it. Treaties designed by states 
could even interfere with national matters, provided that they did not interfere with the 
treaties proposed at the time to France and Spain. No other article, however, was as 
clearly stated as the second one: “each state retains its sovereignty, freedom, and 
independence, and every power, jurisdiction, and right, which is not by this 
Confederation expressly delegated to the United States, in Congress assembled.”  
It looks as though the three juridical concepts of independence, treaties, and 
confederation were articulated in the Declaration to solve the paradox of independence. 
The paradox derives from the fact that a declaration is a special kind of act: it does what 
is says it does. As Derrida noted, nowhere is this more evident than in the phrase “are and 
ought to be” independent, in the closing part of the Declaration, as the phrase is both a 
contestation and a prescription: “and is God: at once creator of nature and judge, supreme 
judge of what is (the state of the world) and of what ought to be (the rectitude of our 
intentions).” 163  
One does not need to delve into the questions proposed by Derrida on his 
discussions of independence to understand the way this paradox was managed through 
the declaration. Sovereignty resided in the states and in Congress, which together sought 
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international recognition of other sovereign nations. The paradox was thus solved by 
recourse to the rather mysterious notion of international law. 
This, at least, is how the federalists later describe it. It might be the case that the 
differences between the Constitution and the Declaration of Independence are not so stark 
as to be noticeable. Be that as it may, the tying together of treaties, confederation, and 
independence seemed strong and stable enough to propel states through a war. The last 
article of the Articles read that they “shall be inviolably observed by every State, and the 
union shall be perpetual.”  
Yet, less than one year after independence, representatives from the New 
Hampshire Grants followed Jefferson’s example and declared the independence of 
Vermont. This state would only join the Union, the first independent republic to the so, 
after the Constitution was approved. The paradox of independence, which had awed the 
world, now baffled Americans. 
For their part, the Federalists refused to play by the framework developed under 
the Articles of Confederation.164 They held secret meetings and discussed a new 
constitution to replace the loose arrangement established under the Articles. By 
September 1787, the Confederation had already been revolutionarily reformed.165  The 
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Constitution would reshuffle the institutional balance. In their favor was the spirit of the 
nation, which soon perceived the Articles to be a decisive failure.166 
Their main argument was that, to them, the coordination and organizational 
problems were a weakness and would undermine the position of the United States in the 
world. Drawing on the work of David Armitage, David Golove and Daniel Hulsebosch 
have remarked that “the framers […] embedded a set of interrelated and innovative 
mechanisms into the text of the Constitution to ensure that the new republic would 
comply with its obligations under treaties and the law of nations.”167  
1.2 A More Perfect Union: Federalism in the Shadow of International Law 
After the treaty with the British, recognition was a fait accompli and, as the 
example of Vermont made it clear, territorial integrity seemed the most pressing political 
issue on the agenda. The long list of the King’s misdeeds and natural rights violations 
were suddenly less relevant than the powers the Declaration of Independence had granted 
to the United States in its closing remarks. Even the Federalist papers, designed to 
explain and support the Constitution, cited the Declaration only once.168 
In the Constitution, no reference to the “sovereignty” of the States was made. 
They were forbidden to enter into any “Treaty, Alliance, or Confederation,” a power that 
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was instead vested in the Presidency169. A judicial body would have the responsibility of 
applying and interpreting both law and international law. 
The significance of these changes lies at the very core of the modifications 
proposed at the Convention in Philadelphia. Notwithstanding the other changes in the 
Constitution, these were the only points of the text that George Washington deemed 
worth noting in the Letter of Transmittal to the President of Congress. A different 
organization was necessary, according to the first President, because “the friends of our 
country have long seen and desired that the power of making war, peace, and treaties […] 
should be fully and effectively vested in the General Government of the Union.” The 
sovereignty that was recognized in the Articles seemed now impracticable. Instead, 
George Washington claimed that those who take part in a society must give up a share of 
liberty in order to achieve a greater good, “perhaps our national existence.”  
These closing remarks are a testimony to the fact that those in Philadelphia knew 
that they were not playing by the rules170 (since, under Article XIII of the Articles, 
amendment could only come from the Congress dully assembled), and approbation by 
every state looked unlikely then.171 The necessity of the Constitution and the 
impracticability of the Articles would hopefully do the trick, and the perpetuity of the 
Articles would last a little more than a decade.  
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Abridged as they were, the Constitution and the letter written by Washington 
were further developed in the Federalist Papers. John Jay, for instance, argued in the first 
Paper, that the violation of treaties was cause for a just war. Taking into account that six 
treaties were by then established, people in America would be safer if treaty-making 
power rested on one national authority.172 In Paper No. 5, he appeals to the “candid men” 
to decide whether security in a turbulent world would be better afforded by “the division 
of America into any given number of independent sovereignties.”173  
Hamilton, in turn, recalled the problems in Vermont when he admonished against 
the dangers of disputes among the states of the Union.174 Thus, he makes the case in 
Paper No. 9 that a firm union would be a barrier against domestic faction and 
insurrection.  
But it was Madison’s papers, still regarded as the staunchest defence of the Union 
against the risks of strife—mainly domestically, but also internationally—that made a 
lasting contribution.175 His argument is almost philosophical in the sense that, instead of 
illustrating the challenges the new Constitution was about to face, as his fellows did in 
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the preceding papers, he conveys a series of concepts in order to describe the underlying 
thinking behind the Constitution.176  
A literal reading of Madison’s thesis could possibly convey the idea that his 
defense of the republican government was a brilliant response to the bitter criticisms the 
constitutionalist project faced domestically. It is intriguing, however, that his paper 
followed others whose topics were mainly international in character. A recent reading of 
this puzzle has claimed that a limitation on congressional powers was not the only reason 
behind the framer’s intentions. The very form of republican government itself was also 
seen as problematic: “the lesson that leading framers derived from the controversies over 
compliance with the Treaty of Peace in the mid-1780s was that representative institutions 
could not always be relied upon to uphold international obligations, especially when their 
members were drawn from small districts and were subject to frequent elections.”177 As 
Thornhill aptly remarked, “the early American republic, thus, utilized judicial review 
both to legitimize and stabilize itself, distinctively, against the English crown and against 
the more volatile acts—the ‘various and interfering interests’ and the ‘spirit of party 
faction’ examined by Madison in Federalist 10.”178 
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In explaining what a constitution entails, the Papers thus attempted to make a 
defense of the political innovations they were proposing. Their main objective was to 
give an account of where sovereignty resided.179 It is a question that concerns the timing 
of the debate and the audience to which it was addressed. To make their case, they turned 
to distinctions, not to demonstrate that they were right, but as if they were forging an 
identity. 
The distinctions that the Federalists envisioned were obviously those that would 
set the American system apart from the British system. Unrestricted and unlimited 
sovereignty in Britain resided in the King-in-Parliament, the fusion of all three estates 
and a virtual embodiment of the People itself.180 Through this concept, the British 
managed to combine three forms of government (monarchy, aristocracy, and democracy), 
in what Akhil Amar called “an Aristotelian means of means.” 
America’s response relied first on the very defense many had raised during the 
struggles for independence. As the British constitution also applied to them, the 
distinction they had proposed relied on individual rights as a source to limit government. 
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Individual rights were the substantive legal principles to which a legitimate government 
ought to abide.181  
As the reaction was predictably unwelcoming, Americans drew analogies to the 
corporation. They claimed that political power would be limited by a constitution, as 
corporations were bound by their charters, and they relied on judges to uphold the 
constitutions when laws ran contrary to them,182 since, as Hamilton mentioned on Paper 
No. 78, judges are not representatives.183 With this line of reasoning, they forged a new 
concept of sovereignty. Sovereignty now rested with the people, and government had 
only power, meaning that it was to be restricted and controlled. As Madison famously 
stated in No. 10, representation was at the center of the notion of a Republic.184 
Arguably, this notion of sovereignty is the everlasting contribution from the 
constitutional debates of the early nineteenth century. From its origins in the sixteenth 
century,185 the concept of sovereignty had been used to mark the independence of 
territorial states against the emperor or the Pope, so as to protect religious minorities 
against the judgments of a nobility. With the American Constitution, even this formula 
seemed arbitrary.186 Government could only take place if it represented the people. 
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Representation and separation of powers were at the core of the founding of the new 
Republic. 
Be that as it may, one ought to be cautious with this affirmation. As Joyce 
Appleby said in her 1985 paper, republicanism was also “discovered” in this narrative.187 
This reading of the constitution and the defenses made by the Federalists are not to be 
read as evidence of an everlasting structure. They are, at best, a suggestion, as alluded to 
by Larry Kramer: “the historical evidence suggests that the Framers’ idea of separation of 
powers was unformed and tentative, and that they had few fixed institutional 
arrangements in mind beyond the basic principle that there should be a separation.”188 If, 
in an anachronistic description, republicanism seems to have being enacted by the 
Constitution, then the real meaning of this event seems restricted by the efforts at forging 
a strong union, not in the sense of a superpower or of the narrative of American 
exceptionalism, but rather, more modestly, in the sense of a union that would have a 
central government mighty enough to counter secessionist endeavors. As, Klarman has 
noted, “nothing about the process that produced the Constitution was inevitable.”189 
Perhaps a better way to approach the constitutional innovations are through a 
description of the unfolding paradoxes that the enactment of the Constitution entailed. 
What seems, then, to be truly unique in the American proposition was that the 
Constitution promoted a coupling between the political system and the legal system. 
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Through this coupling, the organization of the state—its political organization—now 
depended on positive law, and at the same time, the boundaries of political activity 
depended on constitutional law.190 This effectively meant that only if government 
conformed to constitutional law would its collective decision-making be deemed valid. 
Another way of considering this achievement is by understanding that, under the 
“republican principle,” other positions that had been used to legitimize collective 
decision-making were simply null: wealth, money, legal status, or positions.  
Thus, describing what the constitution entailed allows one to surmise that this 
outcome with regard to the relationship between the political system and the legal system 
could not have been intended or designed: it was due to the “concern […] with filling the 
vacuum, which derived from independence from the United Kingdom.”191 This referred, 
firstly, to sovereign organization at the national level.192 Secondly, it could only be 
prescribed by an autological text, in an analogous way to what happened with the 
Declaration. As both a description and a normative prescription, the Constitution opens to 
the future as the only source for legislation that would conform to it. 
Another way of looking into what the Constitution could then have meant is to 
examine the debates in which the Federalists were involved. In attempting to explain the 
novelties they had envisioned, the founders would inevitably face opposition from the 
states themselves. An anti-Federalist movement was sometimes seen as just as strong as 
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that of the Federalists. Their best argument was, without a doubt, for the bypass of the 
amendment procedure. Be that as it may, “the Federalist succeeded in shifting debate 
forward in time, exploiting recent developments […] to project the inevitable 
transformation of the American states into hostile sovereignties.”193 The enactment of the 
Bill of Rights just after the approval of the Constitution is a testimony both to the 
relevance of the anti-Federalist debate and to the success of the Constitution in projecting 
in time the solution of political strife.194,195 
Again, that the results were unintentional, as Luhmann describes, is conspicuous 
in the language the Federalists used to describe the paradox of democracy. To be sure, the 
future was opened to new legislation and new collective forms of decision-making, but 
the Judiciary was called into the public debates to ensure that the future would remain 
tied to the Constitution. Of course, this paradox could also be read as an attempt to 
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restrict the unrestricted power of sovereignty, but this is just another formula for hiding 
the paradox.196 
The center of the arguments resided with the utility and the practicality of binding 
the future generation. “Binding” and “tying” were words that evoked the myth of 
Ulysses.197 The views put Jefferson and Madison in opposition with each other, because 
for the former it was simply irrational to deprive future generations of deciding their own 
future, whereas the latter thought it unpractical to periodically review rights that, as the 
case of public debt and property law demonstrated, could in effect bind the future, be it 
through international law or through conventional norms.198 More precisely, as 
constitutional law also became positive law, its unchanging features could only be thus 
explained by the recourse to private law concepts. That no term such as Elster’s 
“imperfect rationality” was used is perhaps a sign of the times, an observation that can 
only be fully grasped in hindsight. Constitutional law is less dependent on what the 
substance of the norms in a constitution are than on what a constitution does. It is a 
coupling of law and politics, but a coupling in which the dynamics of both systems are 
accelerated in as much as they are limited. A separation of law and politics can only be 
understood as a source for the externalization of law’s paradox to that of politics and 
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vice-versa. This externalization is, at once, both limiting and enabling because it grants 
both systems their own autopoiesis.  
But how does such a coupling happen? In the United States, at least in the early 
years of the Constitution, the answer lies within the Supreme Court as an organization. 
As Luhmann puts it, “structural couplings are consequences of functional societal 
differentiation,” and “they are located at the level of social system.” However, their very 
possibility depends on organizations “that can gather information and bundle 
communications and thus ensure that the persistent irritation of the functional system 
created by structural coupling is translated into connectivity.”199 
Organizations that are the center of social systems—such as the Supreme Court 
for the legal system and the Central Bank for the economic system—always have to 
decide if they must decide or, in Luhmann’s terminology, if they are “endowed with self-
competence.” This “decision,” in turn, always affects their task of interpretation.200 
Whenever the Court must decide whether to strike down a law, it must always answer the 
question of whether the political intention is to strike down a democratically-approved 
norm. This is how a Constitutional Court, although it is part of the legal system, 
necessarily ponders what is happening in the political system. In so doing, the Court 
bundles information together, preparing decisions that provide mutual irritation 
dynamics. 
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Decisions, the main form of communication for organizations, are a special form 
of observations. They observe with the help of a distinction that Luhmann calls 
alternatives. Like every decision, alternatives see the two sides, but presupposes that both 
are attainable. As Luhmann points out, this distinction does not rule out the fact that the 
other side of a division remains unattainable. What is happening precisely is that an 
alternative creates an environment. This is the operation done by organizations: when 
pondering the alternatives, organizations create a range of mutually exclusive marks, a 
process of bundling considerable information together. Although such an operation does 
not eliminate the distinction, the unit of the decision cannot be broken, “but it is easier to 
ignore.”201 This is how a supreme court may hide the paradoxes of the constitution. 
But what the constitutional development did in America was something even 
more drastic. During its first years, the Supreme Court dealt with increasingly complex 
issues. As the powers granted to the national body were enumerated, but far from 
exhaustive, the Court had to devise new empowering norms to expand the powers of the 
federal union. That very expansion of federal powers, however, was increasingly met 
with resistance and, in the case of the Civil War, violent opposition. Another source of 
concern for the Court was with states that were beginning to launch extraterritorial claims 
for their respective legislation, a power that had also been “dormant” under the 
Constitution. In other words, the creation of a federal judiciary and of a Supreme Court 
did not settle the constitutional debates that were held in Philadelphia. The solution 
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would necessarily entail devising new procedures for loosely linking the recently born 
organizations. 
But that was not all. This ability also increased the complexity of both system, 
liberating politics from the dynamics of the legal system and the legal system from that of 
the political. This point is all the more important as the legal system prepared itself to 
depart from the ties it had with the economic system.  
As Forrest McDonald notes, “one cannot leap from the framers’ belief in the 
sanctity of private property to the conclusion that they advocated either capitalism or a 
free market economy.”202 Far from it: the use of property was itself an instrument for 
justifying the paradox of democracy, for in the beginning of the constitutional era only 
landowners were citizens.203 That concept would have to be adapted to later 
developments in American society. 
In order to become a capitalist economy, the U.S. not only had to separate law 
from politics, but also the economy from law. A capitalist society could thus be defined 
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as a functionally different economic system from both the legal and the political 
system.204 
To do so, the United States needed something conspicuously lacking in the 
Federalists’ discussion: freely transferable property, no discrimination against 
commercial property in favor of land, and development instead of passive enjoyment as 
the legitimate mode of using capital.205 Moreover, it also required an acceptance of the 
idea that economic growth was possible and desirable and that the means for achieving it 
was through the guarantee of private entrepreneurship. Finally, it also required respect for 
the market, as a source of economic value and as a legal and institutional apparatus to 
turn credit into money.206 
The articulation of a language for constitutional matters, a self-referential one, 
proved to be the means through which legal discourse could recognize property and 
contract. In the end, a functional but separated economy derived from treating these two 
juridical concepts as another coupling, now within the economic system. The reason for 
this outcome lies with the political conflicts that were taking place in America and the 
peculiar way of arranging them within the federal system. The conflicts between 
producers and merchants, for instance, was also seen as a dispute between states, where 
local producers could have sway over the legislature, and the federal union, which would 
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lean towards big business.207 The very organization of political power was done across 
party lines, which, in turn, reflected the division between states and the union. This 
distinction was at the heart of the struggle over resources and political power, and the 
Supreme Court would inevitably have to arbitrate these disputes. The problem was that 
only sparse references to these kinds of conflicts were made in the text of the 
Constitution, so no argumentation could sufficiently hide the paradoxes of power-sharing. 
The problem these types of disputes engender can only be gauged in the sparse 
and careful references caught in the blank spaces between the letters of the dicta. The 
relevance of Marbury v. Madison208 notwithstanding, it is surprising how little was 
actually achieved by the decision, at least in terms of the case itself. The language the 
Court used for designating a “lost case” can only mean that the term was strategically 
conceived of in order to consign some cases to be settled as a future precedent, as no law 
had at that point been declared unconstitutional. In Hunter Lessee,209 a case in which the 
very authority of the Court was been challenged, one of the Justices said the rules of the 
Constitution as interpreted by the Supreme Court were binding because courtesy so 
willed it. 
Be that as it may, the Court eventually found a solution. The way it did would 
perhaps puzzle those who today call for private international law mechanisms for 
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arbitrating regime-collisions210 because the conflict over power-sharing between states 
was dealt with through the use of the Dutch theory of conflict of laws. In the case law of 
the antebellum years, “comity,” however loosely defined, served to counter states’ claims 
to extraterritoriality, while also forging concepts such as diversity jurisdiction. In other 
words, conflict of laws served as the mechanism for legal integration.211 In conceptual 
terms, conflict of laws can be understood as a sequential conditional program in which 
many empowered organizations took part. The fact that it was done by the Supreme 
Court, as an instance of last resort in charge of guarding the “prohibition of denial of 
justice,” proceduralized conflicts throughout other organizations within the legal 
system212. In a sense, conflict of laws works not as rigid central/periphery scheme, but as 
a network, in which “nodes” are loosely coupled throughout the system.213 To put it 
bluntly, as Joseph Story wrote on his commentaries to the American Constitution, “the 
power to construe the constitution is a judicial power.”214 
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Therefore, by analyzing the story behind the cases that were brought to the 
Supreme Court, one can thus recast the history of the emergence of capitalist society. 
This is all the more relevant if we keep in mind that the men who were actively 
participating in this process were not keen on theorizing their view; rather, “they were 
simply guided by the conception of efficiency prevailing at the moment.”215 
This lack of a liberal position meant that a solution would have to be found within 
the Judiciary.216 The concept of propriety that was pervasive during the years of 
constitution-making was that represented by the maxim sic utere tuo ut alienum non 
laedas (use your own property in such a manner as not to injure that of another). The rule 
implied that only the lowest common denominator could provide a useful defense against 
injury claims.217 The unique ways in which the Supreme Court articulated these 
problems, through a series of decisions made in the first years of its existence, shaped not 
only constitutional interpretation, but also the building of a nation. As Robert Cover has 
argued, “it is a daring system that permits the tensions and conflicts of the social order to 
be displayed in the very jurisdictional structure of its courts.”218 
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1.3 Making the Constitution: Private International Law or Conflict of Laws in 
the Antebellum Years219 
The challenges the Supreme Court faced at its inception were not easily solvable. 
To be sure, the court was not immediately effective after the approval of the Constitution, 
and the first chief justice saw the task of commanding it as more of a civil burden than a 
challenging task.220 But as soon as the Court began its activities, the pressure of its 
enormous challenges always forced it to compromise on the many hard issues of the 
time.221 
To imagine that the role of the Court was simply to interpret an almost God-given 
text in way that mostly fended off political interference is obviously a historical 
fallacy.222 The pressures that the justices faced were challenging in such a way that the 
very of organization of the court was put to the test as the result of deep constitutional 
conflicts.  
The conflicts were varied. Constitutional interpretation was not even settled 
around one very simple notion: what is the nature of the Constitution? The problem was 
that for many states and their respective representatives the new text was simply a better 
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replacement for the old, and clearly dysfunctional, Articles of the Confederation.223 At 
the center of the debate was the question of how much power should be vested in the 
Union, and not only those who attended the Assembly were skeptical about it, but also 
those who would later have to ratify the Constitution. The result was that a Bill of Rights, 
mainly designed to protect state interests, had to be devised as part of the process of 
constitutional ratification, which did not otherwise welcome any improvements to the 
text.224  
The conflict over the nature of the text was later translated into one between 
Federalists, on one side, and Democratic-Republicans, on the other, and the main line of 
dispute was, again, around the distribution of the powers between the spheres of 
government. Federalism was also on the agenda with regard to another contentious field 
in the antebellum period: slavery. American expansion and the entire economic system in 
the southern states relied on what Justice Story described as an “abhorrent” form of work. 
The problem with slavery, however, was not so much that it was contrary to minimum 
standards of dignity, but that it represented, for northern states, an unjust form of 
economic activity,225 whereas for southerners it represented their very sovereignty over 
their own property.226 
Also at issue was the clash of an emergent class with the old form of production, 
which had mainly been based on local producers. Merchants who explored commerce 
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among the different states quickly saw in the rapid expansion of the United States toward 
the Pacific an opportunity with regard to the buoyant internal market. Their interests 
frequently opposed those of smaller producers, confined as they were to their respective 
states. The resolution of this conflict once again relied on the interpretation the Supreme 
Court attributed to Federalism and the meaning it ascribed to the dormant commerce 
clause.227 To each of these conflicts we now turn. 
In his Constitutional Law, Thomas Sergeant took a strikingly different approach 
to book organization than other authors, such as James Kent or Joseph Story, did a couple 
of years later. He begins his book with what was possibly the most significant group of 
cases for those attempting to take a systematic approach to America’s constitutional law: 
the Courts of the United States.228 
The Constitution did not provide for jurisdiction under federal rules. It only gave 
Congress the power to create inferior courts to the Supreme Court. It was the extent of 
the power conferred to Congress that, in turn, would reduce the powers of the states, a 
power that was—and in many cases still is—controversial.  
By the Judiciary Act of 1789, Congress had created a three-tiered court structure 
composed of one Supreme Court, a state system with its own highest court, and district 
courts to hear federal jurisdiction cases from citizens who lived outside the boundaries of 
the state. From the debates in the legislative branch, it is possible to observe that the text 
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reflected a compromise to ward off concerns over the extension of federal powers.229 By 
granting powers to state courts to hear federal cases of its own citizenry, the act could 
gain support in both houses. The curious arrangement provided that each district court 
would be composed of two Supreme Court justices. One should not underestimate the 
political significance of this arrangement. To borrow a turn of phrase from Ralph Lerner, 
obliging Supreme Court Justices to sit in circuit courts as lower federal judges 
transformed them into the “republican schoolmasters.”230 
This setup meant that these justices were the only federal officials with regular 
contact with all regions in the country.231 At the beginning of the juries, they would 
explicate the new law, and particularly the Constitution, to the citizens, something that 
possibly caused them to begin “thinking of themselves in political terms.”232 Another 
consequence of this arrangement seems to be the reinforcement of justices’ ties with 
other founding members of the federal government. In other words, the act gave justices a 
semipolitical assignment.233  
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Be that as it may, the concerns over the powers of the federal system seemed 
justifiable. A decade later, John Adams signed the Judiciary Act of 1790 granting 
sweeping powers to the district courts. The background of this change was ripe with 
political conflicts. Federalists had taken control over both houses during the Adams’ 
presidency, and support for the extension of federal jurisdiction gained momentum. The 
basic idea was to augment the number of district courts, so as to favor federal jurisdiction 
over states beyond the compromise achieved in 1789.  
The problem with such an approach was that it raised bitter concerns with 
Jeffersonian Republicans, who feared not only the invasion of states’ prerogatives, but 
also the extension of federal jurisdiction ove alien and sedition acts, a subject over which 
many of their supporters were being persecuted. The fact that Republicans had won the 
majority in the election and that Jefferson himself would soon to become President 
ushered Adams into signing the new act just three weeks before the end of his term.234  
If the significance of the extension of federal power was demonstrated by the 
sheer number of new placements created, the promptness with which the vacancies were 
filled made the new appointees come to be known as “midnight judges.” Of course, 
following Jefferson’s inauguration, the Act was repealed in 1802, and the multi-tier 
jurisdiction previously established was reintroduced. 
                                                 
234 Kathryn Turner, "Federalist Policy and the Judiciary Act of 1801," The William and Mary Quarterly: A 
Magazine of Early American History  (1965). 
77 
 
The conflict is well reported and provided the background over which the famous 
Marbury v. Madison235 decision was given. More important, however, than discussing the 
concept of judicial review is to understanding that the conflicts that provided the setting 
for Marbury were far from settled in the antebellum years. In reality, they anticipated a 
profound doctrinal dispute between compact theory and dual federalism.236 
In fact, the power of federal jurisdiction was always a matter of controversy 
because it related to the power Congress had over state authorities. The fact that these 
powers were established under the Constitution provided only a preliminary guarantee at 
the time of the Constitutional convention. It did not take too long, however, for conflicts 
over the amount of power Congress could amass to begin to appear before the Court. As 
Robert Cover aptly described, “since 1789 the overwhelmingly consistent element in the 
relationship between these federal courts and the state court systems has been 
concurrency or overlap of jurisdiction.”237 
In McCulloch v. Maryland,238 for instance, the Court had to decide whether a law 
passed in Maryland could be enforced against a corporation chartered by the United 
States Congress. The law effectively levied a tax burden on banks not chartered by the 
legislature of Maryland. James McCulloch, a manager within the branch of the American 
Bank in Baltimore, refused to pay, so a suit was lodged by John James, who would 
collect the tax. In the Supreme Court of the State, the plaintiff argued that, because the 
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Constitution was silent with respect to banks, the state legislature had the power to 
impose a tax on it. 
The state’s jurisdiction was invoked in Jeffersonian terms, by arguing that 
Congressional authority was granted by the states. An argument that Marshall rejected: 
There is nothing in the Constitution of the United States similar to the Articles of Confederation, 
which exclude incidental or implied powers. 
If the end be legitimate, and within the scope of the Constitution, all the means which are 
appropriate, which are plainly adapted to that end, and which are not prohibited, may 
constitutionally be employed to carry it into effect. 
The power of establishing a corporation is not a distinct sovereign power or end of Government, 
but only the means of carrying into effect other powers which are sovereign. Whenever it becomes 
an appropriate means of exercising any of the powers given by the Constitution to the Government 
of the Union, it may be exercised by that Government. 
If a certain means to carry into effect of any of the powers expressly given by the Constitution to 
the Government of the Union be an appropriate measure, not prohibited by the Constitution, the 
degree of its necessity is a question of legislative discretion, not of judicial cognizance. 
The Bank of the United States has, constitutionally, a right to establish its branches or offices of 
discount and deposit within any state. 
The State within which such branch may be established cannot, without violating the Constitution, 
tax that branch. 
The State governments have no right to tax any of the constitutional means employed by the 
Government of the Union to execute its constitutional powers. 
The States have no power, by taxation or otherwise, to retard, impede, burthen, or in any manner 
control the operations of the constitutional laws enacted by Congress to carry into effect the 
powers vested in the national Government. 
 
The debates here were thus mainly centered on the question of whether or not 
federal courts had jurisdiction over civil cases and how far such powers extended. In the 
end, it was a question of legal validity, understood in Luhmanian terms as “successful 
communication within the legal system.” In other words, the question that was being 
answered in this period was: what counts as valid law? That the laws of England could 
not apply seemed obvious. As St. George Tucker affirmed in Blackstone’s 
Commentaries, “but to infer from hence, that the common law of England is the general 
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law of the United States, is to the full as absurd as to suppose that the laws of Russia or 
Germany, are the general law of the land.”239  
The theory of implied powers embraced by Marshall forged one of the venture 
points through which harmonization could take place, albeit in the powers of the national 
authority, i.e., Congress.  
This point is evident enough in another series of cases, namely those that dealt 
with economic problems. In a not yet fully developed economy, the clauses of the 
Constitution did not seem to pose that much of a risk. Property, for instance, was seen as 
a matter of state legislation, mainly because it required registering. As public records 
were a matter of state legislation, it fell under the full faith and credit clause.  
Contracts, on the other hand, were the object of a specific point in the 
Constitution, in which states were barred from passing any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts. Under the express dicta, the Supreme 
Court found no difficulty in declaring unconstitutional, for the first time, a grant revoked 
by the State of Georgia. In Fletcher v. Peck, the Court stroke down a piece of Georgia 
legislation that offered at bargain prices the entire lands of what is today Alabama and 
Mississippi. Following the Treaty of Paris, the legislation took over French lands and 
offered them to two corporations. They subsequently sold them to small owners. The 
interesting thing is that the whole piece of legislation was approved because of briberies 
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paid to the congressmen, and the outcry was so violent that the next legislature revoked 
the law, declaring null and void the contracts that had been made by the corporations. It 
was this new law that was struck down by the Court on the grounds that under the 
contract clause no legislation could nullify a contract, even if it was founded on 
bribery.240 
It was one thing, however, to rely on the sanctity of contracts, and quite another to 
consider that a contract entered into by the state in a previous legislature would have to 
bind that public body indefinitely, a point fiercely defended by Justice Johnson in his 
dissent opinion.241 Yet that very line of reasoning that was held by the majority and was 
sustained in another landmark case, which is regarded as one the first decisions on 
corporate law.242  
In Dartmouth College v. Woodward,243 a New Hampshire legislature attempted to 
modify the charter approved before the existence of the state in order to interfere with the 
nomination process of its trustees. The problem, however, was that the trustees were not, 
in reality, the persons who had entered into the contract in the first place. Marshall, here, 
recognized an “implied contract” between the parties and their heirs.  
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If jurisdictional constructions such as these, however creative, were not that 
challenging for the first years of the Marshall court, their very line of reasoning 
nevertheless contrasted with the emergent interests of the new merchant class. As the 
interests of commerce gained currency, what had initially been a matter of local interest 
increasingly came into the purview of the national union.  
This occurs because these precedents, in effect, represented a bar against 
competition. This was in fact the reason why corporations were publicly chartered in the 
first place.244 Corporations, or the granting of corporations, represented a contract; 
whether or not they served a public purpose should not have been questioned by the 
court. As such, those contracts presented a right that could not be impaired. The 
combination of that right with the prevailing view on the concept of property, which, 
borrowing from Blackstone, entailed a monopoly over its use,245 proved to be an 
incentive for private gain at the expense of the public. 
The conflict between private and public begin to take shape in Gibbons v. 
Ogden;246 the case concerned a privilege given by the New York State Legislature to a 
steamboat ferry line in water under its jurisdiction. The company attempted to use the 
same tactics across different jurisdictions in an attempt to build a monopoly over that 
commercial enterprise. Concerns over the loss of competition, mainly voiced by rivals, 
were articulated in terms of a violation to the commerce clause. In his opinion, Marshall 
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demonstrated a preoccupation with the case and repealed the act, claiming that it had 
interfered with the dormant commerce clause. But he did so through the principle of pre-
emption and not because he understood that Congress’ powers really included complete 
regulatory powers over commerce.247  
Only after Marshall retired, however, did the Court fully confront the division 
between public and private purposes. The case in which it did so, namely Charles River 
Bridge,248 was still marked by his presence, and the case itself did not comport too stark a 
distinction for the Court to reject what it had stated in Fletcher. The proprietors of 
Charles River Bridge were complaining because, having been granted a license to build a 
toll bridge, a competitor had also been given a similar permission. Thus, the juridical 
question was whether or not Charles Bridge was entitled to compensation for this 
economic injury. 
Chief Justice Taney wrote the opinion for the Court. He attacked head on the 
nature of the legislation: “the power to regulating all these franchises which are publici 
juris, is in the government.” Diverting a bit from Fletcher, Taney relied on a careful 
interpretation of the text of the charter and, through this reading, what can thus be derived 
“by necessary implication.” By this, he meant that there could not be implied from the 
property rights transferred through contracts any right or privilege to a monopoly: “every 
man has a natural right to buy and sell these articles; but when this right, which is 
common to all, is conferred on one, it is a monopoly, and as such, is justly odious.” He 
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then went on to explain that bridges and ferry were all public franchises in the sense that 
“they belong to the sovereign.” The difference, however, only emerged when these 
franchises were granted to individuals or corporations because then no claim of 
monopoly could be raised: “they are not in derogation of common right.”  
It is difficult to overstate the relevance of this dictum. Scholars usually point to 
Story’s bitter dissent249 to present the novelty of this case. To be sure, even Story 
conceded that grants could not imply a monopoly, but he protested not only against the 
ensuing insecurity over investment (“the millions of property which have been invested 
in railroads and canals, upon lines of travel which had been before occupied by turnpike 
corporations, will be put in jeopardy”), but also against the conferring of a strict 
interpretation to the charter, because it could “create a ruinous competition.” This last 
point was precisely what was a stake: in Charles River, by finding a natural right to 
commerce, the court founded an economic privilege: that of allowing “deliberate harm to 
others in the context of competition.”250 In other words, the economic system could 
function without being constrained by the legal system.  
Although it is possible to claim that this achievement signals the coupling 
between two social systems, one should be careful in envisioning here the process of a 
double reflexivity that, with time, would develop its own constitution.251 As Teubner 
claims, for a constitution to happen in other societal regimes, it is essential that the 
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reflexivity of both law and economics be supported by Hart’s concept of secondary 
norms.252 Waldron has already questioned the usefulness of this formula for common law 
countries, arguing, instead, for research on how lawyers actually think about rules of 
change.253 But Luhmann’s concern is for a fundamentally different order, and it 
demonstrates how troublesome the claim of deriving constitutional claims from other 
societal regimes is. In fact, what the Court did in those cases was, in reality, a change to 
the very structure of legal validity, which in legal terms can only be grasped in reference 
to other social systems. Validity is not given by secondary norms, but by mere circularity, 
that is, by the simple connection of operation in the legal system. It is, therefore, the 
assumption that the decision-maker has to make about the synchronicity of operations in 
other social systems.254 
To understand how the Supreme Court was able to perform this operation, it is 
necessary to look at how norms were articulated, not as a product of intended or desired 
activity, but in a contextualized way: its decisions were, in part, the product of 
“underlying social forces and evolutionary trajectory.”255 In the first years of the 
American Republic, not only was a quest for independence indispensable, so too was the 
problem of money. Short on reserve supplies, the nation’s distant location and the 
political bickering over the charter for a national bank forced the economy to develop a 
market for bills of credit. In legal terms, these problems were translated into a 
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constitutional protection of property and contracts, which meant, as capital was in short 
supply, that those who had property or had entered into contracts should have sufficient 
guarantees of an expected return.  
Charles Bridge was thus a case in point. Having been granted the toll revenue, it 
seemed fair that, with regard to the term of the grant, it should last as long as necessary 
for the investment costs to be fully recovered. But this happened fast, and what was 
initially perceived as a right soon came to be regarded as an “odious” privilege.256 Indeed, 
as development began to take shape in America, those who had been granted privileges 
now seemed to be too well off. 
They were especially too well off for local communities. This is not difficult to 
fathom. Investments in the early years meant large, mainly public, localized 
improvements: turnpikes, bridges, roads, and ferries. It was the citizens living within 
these communities who were more inclined to complain to their local politicians about 
financial excesses. That, in turn, fuelled political parties, which were then divided by one 
contentious problem: how much power should be taken away from the states so that the 
union could prosper. Charles Bridge were the first dividing cases over which Taney 
would preside. He was a Justice appointed by President Jackson after having loyally and 
staunchly defended his democracy platform as an attorney general. His presidency 
marked the turn of the courts toward more power for states and, mainly, for states 
                                                 
256 Horwitz, The Transformation of American Law, 1780-1860. At 119 et sq.  
86 
 
legislatures. Thus, Charles Bridge was not so much a victory for competition, as it 
arguably is now, but for state legislative power. 
This issue was also at the center of Story’s dissent. The claim of natural rights and 
natural justice, who might seem blurred to the positivists of the twentieth century, then 
seemed not to be relevant. The key question was how the court could hold such different 
views in Fletcher and in Charles Bridge? In other words, how could the extension of the 
powers of the state and of the union be normatively articulated? 
Implied powers, however, were only a tentative scheme for beginning to deal with 
the cases that started to come before the Supreme Court. A much more fruitful approach, 
and one that took years to develop fully, was that of conflict of laws. The development of 
this theory in the United States Courts is not easy to summarize, for at least two reasons: 
America’s experiment with it was much more practical than theoretical, and, as a result, 
the use of the principles of conflict of laws was non-systematic, especially in the initial 
years of the antebellum program.  
The challenging experience of American Federalism is that it combined two key 
features for solving concerns around legislative powers. Union powers were subject-
matter and were enumerated. State powers were territorially-based and residual. As we 
have seen, in order to understand the powers the Union had, the Supreme Court applied 
concepts such as “implied powers” in an attempt to deduce from the dictionary meaning 
of a word the “purpose” of a given clause, the difficulty of deriving meaning from these 
general clauses notwithstanding. With state powers, the question was different. As they 
were territorially limited, the Supreme Court had to decide to what point it could claim 
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jurisdiction. The answer also relied on subject-matter competences. Were it for property, 
for instance, the law of domicile would apply. Were it for obligations, where they were 
established or where they were to have an effect would be taken into consideration. If the 
question concerned none of these, then the court could out of comity decide which law 
apply.  
But about movable property? More precisely, what about that human property 
brought mainly from Africa? The answer Justice Story gave is tellingly not because he 
abhorred slavery—although this itself is another story—but because comity would 
provide an answer. In other words, slavery was a political problem not from the 
perspective of the slave, but from that of the relationship between the union and the 
states. 
Comity was a concept that was loose enough to forge the law’s validity: it was 
used to forge a union among states around perhaps the most difficult remaining.257 In this 
respect, the essence, for want of a better word, of the American Constitution at that 
particular time was precisely the question of slavery and how a Constitution that was 
based on contracts, property, and commerce could bind all states alike, those that held 
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slavery legal and those that did not.  However fragile such an arrangement was, as it 
indeed proved to be, the daunting task faced by the Supreme Court was to bridge 
unbridgeable differences.  
The flexibility of the concept was, nevertheless, not only at issue in America. It 
was, firstly and usefully, argued before English courts in the notorious case of James 
Sommersett. Having been born a slave, Sommersett had travelled with his master to 
Britain. After a period in London, he argued that he could no longer be a slave, as slavery 
in Britain had been outlawed. This case against slavery was sustained by Lord Mansfield 
on the grounds that it was morally and politically objectionable, and therefore English 
courts were under no obligation of international comity to respect that kind of a claim of 
property from a foreign citizen.258  
In the United States, the very same argument first appears—and the author 
insisted on this point himself—in Samuel Livermore’s Dissertation on the questions 
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which arise from the contrariety of the positive laws of different states and nations, in 
which he claimed that “comity is to be exercised by those who administer the supreme 
power.”259 Such a duty, he seems to suggest, was not bestowed upon judges. 
Livermore would later have the chance to present his argument before the 
Supreme Court of Louisiana. In Saul v. His Creditors, he argued the appeal for the 
syndics of the insolvent as appellant. The facts of the case were summarized by the 
Court: “that Saul and his wife intermarried in the State of Virginia, on the 6th of February, 
1794, their domicil being then in that state; that they remained there until the year1804, 
when they removed to the now state of Louisiana; that they fixed their residence here, 
and continued this residence up to the year 1819, when the wife died; that after their 
removal from Virginia, and while living and having their domicil in this state, a large 
quantity of property was acquired, which at the death of the wife remained in the 
possession of her husband, the insolvent.”260 
The children contended that they had, as acquests and gains, a right to one-half of 
the property. However, the appellants claimed that, as the marriage had taken place in 
Virginia, and by Virginia law there were no inheritance rights, the property belonged 
exclusively to the surviving husband.  
After stating the facts, the Court went on to ascertain that the laws of Louisiana 
did not apply to the case, the reason being that the marriage was contracted out of the 
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state and before the applicable laws were effective. The Court, then, examined the 
Spanish law that was purportedly applicable, since Louisiana had only recently gained 
independence, and decided that an analysis of the laws enacted by the government were 
insufficient for grasping the common law of the country, what it referred to as 
“jurisprudence.” It was the construction given to a given statute, that came 
“recommended and fortified by every sanction that can give it value in the minds of those 
who sit in judgment; and whose duty is, to pronounce what the law is, not what it ought 
to be.” Although such construction was not necessarily binding, it touches the comity of 
nations, “on which the opinions of writers not living in Spain, are entitled to equal weight 
with those who professedly treat of her laws.” 
But comity, the Court recalled, “is, and ever must be uncertain.” It added: 
It must necessarily depend on a variety of circumstances, which cannot be reduced within any 
certain rule. That no nation will suffer the law of another to interfere with her own, to the injury of 
her citizens: that whether they do or not, must depend on the condition of the country in which the 
foreign law is sought to be enforced – the particular nature of her legislation – her policy – and the 
character of her institutions. That in the conflict of laws, it must be often a matter of doubt which 
should prevail, and that whenever that doubt does exist, the court which decides, will prefer the 
law of its own country, to that of the stranger. 
 
The choice of illustration to present this point could not be more telling: the laws 
of slavery--“Suppose the individual subject to it is carried to England or Massachusetts; – 
would their court sustain the argument that his state or condition was fixed by the laws of 
his domicil of origin? We know, they would not.”  
Although relevant to the purposes of this chapter, these arguments did not seem to 
reflect the primary focus of the solution to the case. Of course, the Court had to respond 
to the claim that the case, had it been presented elsewhere, would perhaps entail a 
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different solution. However, “how the question would be decided in that country, if an 
attempt were made the authority of French and Dutch courts, and lawyers, to make them 
abandon a road in which they have been travelling for nearly three hundred years, we 
need not say.” For the question, the Court argued, would be centered on whether or not a 
tacit contract had been entered into by the parties. 
Comity did not take too long to be presented before the Supreme Court. The first 
case in which the Supreme Court dealt with the question was in Martin v. Hunter’s 
Lessee,261 in which a British national contested the confiscation of his property by a piece 
of Virginia legislation that stated that Loyalists in the American Revolution were liable to 
forfeiture. Virginia’s Supreme Court had upheld the confiscation, claiming that the treaty 
with Britain did not apply to the case. The Supreme Court disagreed and remanded the 
case back to Virginia so as to have it decided according to the treaty. 
The Supreme Court of Virginia, for its part, refused to comply, stating that “the 
appellate power of the Supreme Court of the United States does not extend to this Court, 
under a sound construction of the Constitution of the United States.” The U. S. Supreme 
Court then reversed the judgement in an opinion written by Joseph Story. He firstly 
dismissed the claim that state courts, as part of the sovereignty of states themselves, were 
not bound by the decisions of the Supreme Court because the text of the Constitution 
declares that it was ordained “by the people of the United States.” Thus: 
The Constitution was not, therefore, necessarily carved out of existing State sovereignties, nor a 
surrender of powers already existing in State institutions, for the powers of the States depend upon 
their own Constitutions, and the people of every State had the right to modify and restrain them 
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according to their own views of the policy or principle. On the other hand, it is perfectly clear that 
the sovereign powers vested in the State governments by their respective Constitutions remained 
unaltered and unimpaired except so far as they were granted to the Government of the United 
States. 
 
This construction, he added, is also based on the text of the Bill of Rights. After 
dismissing the claim that the Constitution granted absolute sovereignty to the states, 
Story rejected the possibility of having a limited jurisdiction, because the constitution 
had, in his view, directly commanded the powers to the courts. 
In his concurrence opinion, Justice William Johnson brought up a curious 
argument. Virginia’s court was obliged to follow the ruling of the Supreme Court not 
because of mandatory imposition, but out of comity: “there is one claim which we can 
with confidence assert in our own name, upon those [state] tribunals—the profound, 
uniform and unaffected respect which this court has always exhibited for state decisions, 
gives us strong pretensions to judicial comity.”  
In comity appeared once again, in a more contextualized fashion, in La Jeune 
Eugenie,262 a case in which a vessel was captured off the African coast allegedly engaged 
in slave trading. As is well known, the United States had, at the beginning of the 
nineteenth century, passed laws that forbade slave trading. The vessel, sailing under the 
French flag, had been seized by Lieutenant Robert Stockton and was brought to Boston, 
where the Districted Attorney filed a libel for the forfeiture of the property. The French 
consul responded on behalf of the alleged owners and of his government to recover the 
property. After appeal, the case was heard by Joseph Story, who, riding the circuit of 
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Massachusetts, wrote the opinion in which he simply dismissed jurisdiction out of respect 
to France’s property claims, which, if so enforced, would have to be given by the United 
States.  
Story, however, did have a chance to consider some of the arguments presented 
by the libellants: 
The argument on the part of the libellants proceeds on some, or all of these grounds. (1) The law 
of nations is founded on the principles of justice and humanity. This law must forbid slavery, 
because slavery is inhuman and unjust. (2) The law of nations, if it does not forbid slavery, 
universally, forbids the African slave trade; because, that trade is unjust, inhuman, and barbarous. 
(3) The municipal prohibitory laws of our own nation and of the nations of Europe, the recent 
negotiations in Europe, and the treaties, which have followed them, are evidence that the slave 
trade is illegal by the law of nations. It is insisted, that the slave trade has been wrong for six 
hundred years; that it ought now to be broken up, and by judicial sentence. If slavery is illegal by 
the law of nations, that fact will appear by the usage and customs of nations. If it does not appear 
from custom and usage, to be so, nothing but international treaties will show it to be so. 
 
Story agreed with them: 
I have come to the conclusion, that the slave trade is a trade prohibited by universal law, and by 
the law of France, and that, therefore, the claim of the asserted French owners must be rejected. 
That claim being rejected, I feel myself at perfect liberty, with the express consent of our own 
government, to decree, that the property be delivered over to the consular agent of the king of 
France, to be dealt with according to his own sense of duty and right. 
 
This point has been clearly made by Joseph Story in his commentaries on the 
American Constitution. After a long discussion of the history of the Constitution, Story 
attempted to show that its nature ought to be understood as different from that of the 
Articles. His objective was to argue against Jefferson, who had interpreted it as a compact 
between states. According to Story, the Constitution could only have been interpreted 
through its own language, since it is, as it says itself, a law.  
Story then explains why the Supreme Court should have an absolute authority 
over other branches of government. He first recalls Hamilton, on Federalist No. 33, to 
acknowledge that, due to the distribution of powers clause, whenever a functionary is to 
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use his power, he must first decide upon the limits of so doing. In other words, he has to 
decide if “the act can be done.”263 The same procedure holds for collective groups, such 
as Congress. Thus, the different governmental functions were all independent and 
sovereign to decide on their own competences.  
Story highlights that this view is somewhat different than the one held by 
Jefferson, who claimed that these rights was not even bound by a judicial authority.264 
But again, he responds with the language used by the constitution itself. According to 
articles 6 and 3, “the constitution is the supreme law; the judicial power extends to all 
cases arising in law and equity under it; and the courts of the United States are, and, in 
the last resort the Supreme Court of the United States is, to be vested with the judicial 
power.”265 Here is where he derives his well-quoted inference that “the power to construe 
the constitution is a judicial power.”  
Be that as it may, Story might have used the case to settle a dubious objective. 
The case acquired high significance in the Monroe administration, as can be grasped by 
the reference Story makes in his opinion to the letter the President had sent him. The 
solution he drew appealed both to proslavery states, by recognizing France’s rights, and 
to northern states, through his harsh criticism of slavery.266  
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Thus, as the concurrence of Justice Johnson in Hunter’s Lessee indicates, comity 
seemed to provide an ambiguous ground on which to justify paradoxical constructs, 
almost as if vindicating what A. V. Dicey would, years later, call a capricious form of 
decision.267 
Story himself would have the chance to best present his argument. In his 
Commentaries on the Conflict of Laws, Foreign and Domestic,268 he attempted to 
interpret Huber’s maxims in light of the decisions earlier held by the Court in which he 
served. He cited Livermore’s definition, but also remembered a specific passage of Huber 
in which, according to Story, the rule of comity was better explained: the matter of 
comity  
is to be determined, not simply by the civil laws, but by the convenience and tacit consent of 
different people; for since the laws of one people cannot have any direct force among another 
people, so nothing could be more inconvenient in the commerce and general intercourse of 
nations, than that what is valid by the laws of one place should become without effect by the 
diversity of laws of another; and that this is valid by this is the true reason of the last axiom, of 
which no one hitherto seems to have entertained any doubt.269 
 
Story places the exceptions made to the personal statute, i.e., the rule that ought to 
apply out of allegiance to the country of origin, in the second maxim, stating that these 
exceptions are well grounded in the laws of nations. Citing Blackstone, he concurred with 
his view, which explains the applicability of extraterritoriality of personal positions: 
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Natural allegiance is, therefore, a debt of gratitude, which cannot be forfeited, cancelled, or 
altered, by any change of time, place, or circumstance. An Englishman, who moves to France, or 
to China, owes the same allegiance to the king of England there, as at home, and twenty years 
hence, as well as now.270 
 
But Story construed the argument as though it meant a principle of harmonization 
because he conceded that every sovereign nation had a “right to bind its own native 
subject everywhere,” a point that ought to be interpreted as a “claim and exercise of 
sovereignty over them, and not of its right to compel or require obedience to such laws on 
the part of other nations.” The rule of comity, then, derived from the exceptions to the 
statuta suo clauduntur territorio. 
However, that claim was not concerned with defining how a foreign law could 
have extraterritorial effect in any given case. Every state had a right to do so. It could 
simply state that no foreign law was to be applicable within its territory, or only some. If 
either laws or custom provided which rules would be held applicable, then every person 
bound by its laws would have to be compelled to follow them. But “when both are silent, 
and then only, can the question [of comity] properly arise, what law is to govern in the 
absence of any clear declaration of the sovereign will.”  
It was not enough for him to have the same solution as the one presented, for 
instance, by Boullenois in his Traité des Statuts, in which, in such cases, the interpreter 
would have to search for the solution to a given case, determining whether the statute was 
predominately related to subjects—in which case it would be a matter of the original 
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legislations—or to things, in which local rules applied. This, again, was mainly because 
this arrangement was not a solution for cases regarding slavery.  
The only firm ground on which to build a foundation was to be found in “a sort of 
moral necessity to do justice”: “The true foundation, on which the administration of 
international law must rest, is, that the rules, which are to govern, are those, which arise 
from mutual interest and utility, from a sense of the inconveniences, which would result 
from a contrary doctrine, and from a sort of moral necessity to do justice, in order that 
justice may be done to us in return.”271 
That, in turn, is a judgement left to each nation. In case of silence on the matter, 
“courts of justice presume the tacit adoption of them by their own government, unless 
they are repugnant to its own policy, or prejudicial to its interests.”272  
It is only through such a detailed account of Story’s argument that his concept of 
law of nations might be grasped:  
It was not until the revival of Commerce on the Shores of the Mediterranean, and the revival of 
Letters and the study of the Civil Law by the discovery of the Pandects, had given an increased 
enterprise to maritime navigation, and a consequent importance to maritime contracts, that any 
thing like a system of international justice began to be developed. It first assumed the modest form 
of commercial usages; it was next promulgated under the more imposing authority of royal 
ordinances; and it finally became by silent adoption a generally connected system, founded in the 
natural convenience, and asserted by the general comity of the commercial nations of Europe. The 
system, thus introduced for the purposed of commerce, has gradually extended itself to other 
objects, as the intercourse of nations has become more free and frequent. New rules, resting on the 
basis of general convenience, and an enlarged sense of national duty, have been, from time to 
time, promulgated by jurists, and supported by courts of justice, by a course of juridical reasoning, 
which has commanded almost universal confidence, respect, and obedience, without the aid, either 
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To be sure, comity was much more than what it became on continental Europe. It 
was the very glue that banded together many aspects of human life and, consequently, of 
constitutional and international law. Moreover, because “commerce is now so absolutely 
universal among all countries […] that without some common principles adopted by all 
nations in this regard there would be an utter confusion of rights,” no treaties nor royal 
ordinances nor even municipal statutes could apply: the sanctity of the contract and the 
security of property rested on a hypothesized community, one that resembled the one by 
which Americans had established their own constitution. 
Thus, the jurisprudence arising from the conflict of the laws of different nations, 
in their actual application to modern commerce and intercourse, is a most interesting and 
important branch of public law. To no part of the world is it of more interest and 
importance than to the United States, since the union of a national government with that 
of twenty-four distinct, and in some respects independent, states necessarily creates very 
complicated relations and rights among the citizens of those states, which calls for the 
constant administration of extra-municipal principles. This branch of public law may 
aptly be denominated private international law, since it is chiefly seen and felt in its 
application to the common business of private persons and rarely to the dignity of 
national negotiations or national controversies.274  
To use the conflict of laws axioms as a source of constitutional interpretation 
might seem confusing nowadays. But Story had a different conception of what makes a 
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Constitution. In his famous Commentaries on the Constitution,275 Story attempted to 
define a Constitution through differentiating it from the other legal instruments.276 In 
order to understand his argument, it is important to notice that his objective, in describing 
the nature of a Constitution, was to provide a theoretical framework for the nature of a 
Constitution: the parties to it, who made it, who ratified it, what its obligation entail, how 
is it to be dissolved, who will determine its validity and construction, and who is to 
decide whether or not it has been violated. 
Some years later, James Brown Scott did not even need to allude to comity to 
claim what Story had envisioned. In 1918, he published a book in which he argued that 
the experience of the American States, in their proclamation of freedom and 
independence in the Declaration of Independence, “would be of value in any attempt to 
strengthen that larger union of States which we call the Society of Nations”.277  
One could perhaps wonder whether these are different views altogether and, if so, 
whether they entail an evolutionary view held by Story. If the two concepts seem 
contradictory now, it is perhaps a question more closely related to the way that comity 
was received later in the nineteenth century.  
What is also striking is that this view on comity actually amounted to a negotiated 
solution rather than an imposition, if this differentiation is meaningful. Claims of comity 
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often came with the requirement that the reasons given would have to show due respect 
for the rules enacted in a given state. This is remarkable if one analyzes Wächter’s 
defense of a vested rights principle within the federal body “because a state is required to 
make sure that rights established within one of its subunits are recognized everywhere 
within the state.”278 
All this remains, now, part of an entrenched history of the concept. In continental 
Europe, mainly through the influence of Savigny,279 comitas gentium won the day over 
Joseph Story’s work.  
The importance of Story, however, cannot be overstated, particularly if his texts 
are read in tandem with his opinions. In his book on the Swift case, Tony A. Frayer 
claims: 
[…] Story’s opinion represented an effort to provide federal judges with what amounted to a 
theory of conflict of law. In the Van Reimsdyk case of 1812, he had unsuccessfully tried to do the 
same thing by holding that “extraterritorial” issues were not to be governed by section 34. More 
than 30 years later, Story elaborated in more detail virtually the same idea in his Commentaries on 
Conflict of Laws. 
[….] 
Whether the Court actually intended that the concept of general law should function as a theory of 
conflicts is, of course, disputable. But given the uncertainty of the nation’s local law, and the 
unique role of the federal courts in ameliorating this uncertainty, when federal judges decided 
cases according to the general law their logical process would resemble that described by Story as 
“comity.” In a mercantile dispute the judge must consider principles that composed the 
jurisprudential amalgam known as international private law. His authority for doing so would be 
based on the right of discretionary judgement lodged, as Wallace said, in all courts when deciding 
commercial cases. The criterion for the selection of the appropriate principle (as it was in Swift) 
must be the utility, as defined by the necessities of mercantile practice and the standards of 
jurisprudential reasoning. The fact that Court’s opinion in the Alabama Bank Cases in 1839 cited 
Story’s Commentaries on Conflict of Laws shows that the justices deciding Swift were familiar 
with the concept of comity. Certainly the language of Swift, the line of reasoning in Story’s 
treatise, the justice’s other writings on commercial law, and the conception of law presented in 
Hunt’s and the North American Review agree on this point. 
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Whatever relationship there may have been in the minds of the justices between 
the concept of general commercial law and that of comity, it seems that Swift gave federal 
judges a theoretical foundation for applying discretionary judgement in commercial 
cases, where no such theory had existed before.  
In summary, this chapter attempted to describe what constitutional interpretation 
through Supreme Court rulings meant in the antebellum years. To be sure, nothing in the 
decision or in the writings of the main authors of the time can be read as an inclusionary 
structure, if by this word we mean right-granting for large segments of the population. 
For some, particularly those who could now rely on the federal judiciary, the programs 
that the precedents enacted were empowering. Law could achieve this by simply 
delegating authority for other states or even for private individuals, provided that they 
were included in the economic system. This experience shows that law could achieve 
unity in a plurality of jurisdictions without necessarily being inclusive. In this sense, 
Dred Scott280 is both the worst decision that the Court could make,281 but also its most 
representative.282 
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This federalist structure largely remained the same until the present.283 
Inclusionary decisions took too long to be felt. Brown v. Board of Education was decided 
almost a century after Dred Scott. To be sure, the progressive era of the last decades of 
the nineteenth century would eventually force both the enactment of Sherman Act and the 
demise of the Swift doctrine in the Erie case.284 However significant these achievements 
were, they paled before slavery. A unity without inclusion might have cost America a 
civil war. To borrow from an oft-cited article by Robert Cover, this was not justice 
accused, but justice denied. 
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CHAPTER 2 
From Constitutional Law to International Law: How Constitutional Law Shaped 
International Public Law 
Following the claim that the principle against the prohibition of denial of justice 
engendered self-reflexive practices that required that the legal system evaluate its own 
validity, which, in turn, externalized the law’s paradox toward a proceduralization, the 
previous chapter pointed to the theory of conflict of laws to claim that, in the 
constitutional experience of the United States, state courts, although formally 
independent of each other, were asked to apply precedents and legislation from other 
states. In other words, the question of legal validity and common law became 
intermingled because the Supreme Court created procedures, or Hart’s rule changes, that 
told courts to understand as law norms that were created elsewhere or, simply, were 
foreign norms. Of course, the prohibition of denial of justice allowed courts sufficient 
room to adapt precedents, if cases so required, which is how they ultimately forged a 
unity.  
By the turn of the century, Americans seemed confident enough to boast about 
their constitutional experience as being on par with other “civilized nations,” as the 
Supreme Court seemed to suggest in Dred Scott.285 And this seemed to be a central point. 
Having inherited a British court system that no longer could not rely on British 
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precedents as part of a stare decisis doctrine, the theory of comity made the American 
judiciary more porous to foreign precedents.286 In Paquete Habana,287 a confident Court 
could now proclaim that “international law is part of our law, and must be ascertained by 
the courts of justice of appropriate jurisdiction as often as questions of right depending 
upon it are duly presented for their determination.” 
International law, as with that practiced by lawyers nowadays, was what in 
Europe was described as Private International Law. Public International Law was not 
even practiced, and the courses on this subject were mainly offered by History 
departments.288 The works of, first, the pacifist movement and, later, of the people 
involved in the American Journal of International Law founded the discipline as it is 
known today.  
But in order for that to occur, the American position in the world would have to 
be presented in legalistic terms. And this was done by showcasing the unity of the legal 
system as a product of its ability in solving integration problems. Conflict of laws, then, 
was part of this program. 
There are many venture points through which it is possible to study the influence 
of the American conflict of laws theory on international public law. This is mainly 
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because the concepts used to analyze the development of international public law at the 
beginning of the twentieth century were tightly connected and thus the beginnings of a 
professional organization were noticeable. Both reasons deserve closer scrutiny. 
If an alien on foreign soil had entered into a contract or acquired property or even 
contracted marriage, the rules that would apply should a conflict emerge were to be 
dictated by private international law, or conflict of laws, as the discipline later became 
known in America. The problem that had begun to appear in the second half of the 
nineteenth century was of a different kind. Courts and mixed commissions were being 
asked to decide whether, by applying the lex fori of international law, it was possible to 
simply disregard any consideration of the laws of the state from which the alien was a 
national289. 
As shown in the first chapter of this thesis, the answer given by conflict of laws 
would simply depend on comity: only courtesy and respect toward a foreign legislation 
would allow a court to apply foreign law. Against this position, which, for many, was not 
a secure form of adjudication, international lawyers begun arguing that a minimum 
standard ought to apply. The standard was international in character, so courts would 
have to apply it if domestic legislation did not grant aliens sufficient protection. 
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Defining the content of a minimum standard of treatment was at the center of 
many international debates, both in academia—as evidenced by the articles published in 
the American Journal of International Law—and in practice, as it became a touchy issue 
in international relations. Among the rules attributed to this standard was the right to 
property, as understood in America legal practice through both a right of redress and a 
right of non-discrimination. 
But the definition of a minimum standard was not the only means of discussing 
the same problem that frequently caught the attention of experts. The minimum standard 
was only the parameter through which the international responsibility of states for 
damages done within the territorial limits of jurisdiction could be asserted. This is 
because illegal acts done by a private individual could also entail international 
responsibility if it were proven that the state did not act according to the international 
standard. 
That non-performance was, in turn, a “denial of justice,” a concept whose 
function was to define the acts through which conflict resolution by a state, be it through 
the judiciary or any other adjudicatory body in the other powers, would entail 
international responsibility if measured according to the minimum standard. 
Conversely, the state to whom the injured alien was a national was entitled to 
protect its subjects both in cases when discriminatory measures were taken by a foreign 
state and when they were the victim of gross injustice. These measures of protection 
became known as “diplomatic protection,” and they could be invoked by the state, even if 
the individual right-holder did not consent to them. 
107 
 
In sum, the treatment of aliens became part of international public law and, so too, 
the limits of jurisdiction. But this problem was even harder to square, as jurisdiction was 
defined either by nationality or by citizenship or, most often, by territory. In all cases, the 
limits of jurisdiction were increasingly seen as being international, rather than national, in 
character.  
The internationalization of jurisdiction was manifested in the concept of 
citizenship. To be sure, every state had the right to define according to its own laws who 
was to be a national. International law required only that whatever the definition, a 
minimum protection was to be afforded to aliens. Territory, however, was rather 
polemical. Every state had a right to its own territory, provided that it could de facto, or 
effectively, rule over it.  
This overriding principle of efficiency, to use the well-known formulation of 
Antonio Cassese, was, in turn, used to provide a basis for the ultimate sanctions in 
international law: intervention and denial of recognition. Intervention was seen as 
justified whenever a state did not respect the property of, or denied justice, to an alien 
from an intervening country. In cases where intervention proved contentious, or even 
impossible, to apply—as in Soviet Russia or in Mexico—denial of government 
recognition was seen, by some authors, as justified. 
All of these terms—minimum standard, international responsibility, denial of 
justice, diplomatic protection, jurisdiction, statehood, nationality and citizenship, 
territory, intervention and recognition—were closely linked to the problem identified 
here. The use of these terms was not settled, notwithstanding the fact that many of these 
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concepts are still contentious. However, the contextual analysis of how they were 
articulated not only reveals the conflicts to which they were being proposed as a solution, 
but also a constitutional dynamic akin to that of the United States, which, through the use 
of conflict of laws, had organized the complex relationship of these relatively unsettled 
legal terms. In the end, the ultimate answer would be provided via the very definition of 
the state, a definition that could only be given constitutionally. 
But this is not to say that Americans were the first to develop the theory, or that 
the problem was only just emerging by the beginning of the twentieth century. Defining a 
concept of “denial of justice” is essential to any legal theory; it entails a precise 
separation between legislation and jurisdiction, and it is of fundamental relevance to the 
autonomy of the legal system.290 In International Law, this difference appears in the 
discussions over the legal or political nature of the discipline, so aptly described by 
Koskenniemi.291 In the last quarter of the nineteenth century, a different perspective over 
the same question began to take shape in the question of compulsory arbitration.292 For 
European states, mainly represented in the Hague Conference and in Institute of 
International Law, proper legal mechanisms would be used for justiciable demands, 
whereas non-justiciable claims would be better dealt with through the political system. In 
summarizing the understanding of the time, Lauterpacht indicates the basic elements of 
the theory: 
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(a) Legal disputes are such differences between states as are capable of judicial settlement by the 
application of existing and ascertainable rules of international law; 
(b) Legal disputes are those in which the subject-matter of the claim relates to questions of minor 
and secondary importance not affecting the vital interests of states, or their external independence, 
or internal sovereignty, or territorial integrity, or honor, or any other of the interests usually 
referred to in the so-called restrictive clauses in arbitration conventions;  
(c) Legal disputes are those in regard to which the application of existing rules of international law 
is sufficient to ensure a result that is not incompatible with the demands of justice between states 
and with a progressive development of international relations.293 
 
It should be remarked that Lauterpacht himself expressly rejects the claim that if 
there is no previously ascertained law, there is no legal dispute. He remarks that there is 
“no case on record in which an international tribunal refused to adjudicate on a matter on 
the ground that there was no law applicable to the question.” But even if the concept of 
justiciability were to be rejected as unscientific, the position of American jurists on the 
topic that there should be a permanent and mandatory court to adjudicate international 
law gave rise to the claim of an “American” school of thought.294  
As this concerns the very theory of international law, it is thus best to summarize 
the tenets of the American position. The concept of justiciability merely means that there 
should be enough redundancies that international adjudication can perform its function 
autonomously. The lack of redundancies, in turn, means that, should a decision be handed 
down, the law will be perceived as not secure enough and, thus, as less just. Be that as it 
may, how much is “enough” with regard to the question of redundancies is ultimately 
what the American enterprise entailed. The fact that the key international lawyers of that 
time were attempting to mirror American Federalism only shows how close the 
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interpretation of international law was to a constitutional dynamic. Another way of 
stating this same problem is through the concept of denial of justice. 
As it has been shown in the first chapter, the prohibition of denial of justice can 
be seen as the separation of legislation from adjudication, a process that, in America, took 
the shape of new judicial organizations that were entitled to decide cases on the basis of 
comity. Comity was an exclusively judicial competence, as had been made clear by the 
courts.295 Thus, the articulation of such a principle in international law would necessarily 
engender that a separation between legislation and adjudication, or between “political” 
and “legal,” would also be made. This was precisely what “the doctrine of the limitation 
of the judicial process,” as Lauterpatch called it,296 aimed to do. If “denial of justice” was 
what ultimately gave the law an autopoietic system through a constitutional norm, then 
one must reckon that the founding fathers of an international constitutionalism were 
drawn from the generation that first called for an international court of justice. 
More than an idea that was launched at international conferences, the project of a 
world court was deeply rooted in the American constitutional experience. One of the 
leaders of this generation, if not its most representative name, was James Brown Scott, 
who, at around the time of the Hague Conferences, edited two volumes on The United 
States of America: a Study in International Organization and Judicial Settlement of 
Controversies Between States of the American Union. The objective of these publications 
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was plainly indicated by the author himself: “to many it seems that the Court of the 
American Union […] is the prototype of that tribunal which they would like to see 
created by the Society of Nations.”297 The court had such a function because the 
“essence, function and limits of judicial power” lay in “the distinction between judicial 
power and […] political power.”298 
This world view was also reinforced through the formation of a professional 
organization dedicated not only to the study of international law, but also to its practice. 
Presenting the role the United States played as a union of sovereign states was done not 
only by academic professionals, but by people who were directly involved in state 
building. Men like Secretary of State Elihu Root, President Woodrow Wilson, and James 
Brown Scott were not only theorists, but the prototype of American wise man.299  
As Martti Koskenniemi has put it, “the social theory of these men was profoundly 
influenced by the technological and socio-economic change they witnessed around 
themselves and the possibilities it seemed to offer for the spread of welfare, 
humanitarianism and liberal-democratic government.”300 Moreover, these “wise men” 
were the first advocates for a minimum standard, claiming that any rule of comity—
namely how property ought to be treated—would have to mirror their nation’s policy. 
Their view on the minimum standard effectively meant the transposition of the concept of 
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property to the international stage, since, for them, the requirement of protection was, 
precisely, just compensation.  
This chapter aims to analyze both the context and the organizational structures 
through which the main legal arguments gravitate toward the idea of an international 
denial of justice. In so doing, it will first address how America’s view on international 
law was globally articulated, mainly by reviewing its proposals for an international court 
of justice. It will then attempt to uncover a functional equivalent for the concept of 
comity, i.e., a legal operator that could help law to forge its own unity, a problem that 
seems to have mostly been articulated in the notion of “civilization.”301 The last part of 
this chapter will examine how these concepts were used in the few judicial occasions in 
which they appear: arbitrations over the rights of aliens abroad. This last point is mainly 
organized through discussions of Edwin Borchard’s book on the Protection of Citizens 
Abroad. Although the subject has appeared in many instances, within the works of many 
international lawyers, Borchard was the first to dedicate an entire book to the topic and 
the first to publish a paper in the American Journal on the subject. In many ways, 
Borchard’s ideas became the basis for future doctrinal studies over the formative period 
of public international law. 
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2.1 A More Perfect Society of Nations: The United States of America as a Study 
in International Organization 
Alfred Verdross is frequently credit as the father of an idea of an “international 
constitution,” from his well-known book Die Verfassung der 
Völkerrechtsgemeinschaft.302 The reason for this is not only the reference in the very title 
of his work to the constitutional idea, but also his effort, through the book, to describe the 
unity of the legal system. But, as one of the early commentators on the book remarked, 
the most relevant discussion was not on the concept of constitution, but that devoted to 
the concept of community.303 To be sure, Verdross also developed the idea of jus 
cogens,304 which would eventually find its way into the Vienna Convention on the Law 
of Treaties. Through this concept, a hierarchy of norms could be conceived, therefore 
making plausible the claim of an international constitutional order305--that is, if 
constitution is understood to refer to a hierarchy of norms. Be that as it may, Verdross’ 
thesis offered an answer to the question of legal unity as an object of analysis in legal 
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theory, but only to the extent that the constitutional problem had seemed to be already 
settled. 
For Americans, that such a unity was possible was a solved question now a 
century old. The real challenge was asking whether legal unity in international law was 
worth raising at all. This is because legal unity, out of a sense of practicality, required 
that courts face the paradox of having to decide what they cannot decide. This, in turn, 
depended whether—and to what extent—an international judicial function could have its 
place in international society. 
Of all German theorists,306 Hersch Lauterpacht was the first to notice the 
significance of the American challenge. He called the “question of the prohibition of 
denial of justice” the “doctrine of the limitations of the judicial process in international 
law,” a doctrine he equated with the difficult question of validity in international law. 
This is because, contrary to domestic legal orders where validity is imposed from outside, 
i.e., the international community, international law had no outer side. The question of 
sovereignty thus provided a dual avenue for answering the problem: it was both an 
argument in favor of obligatory arbitration and also a defense against it, since in 
international relations not all questions could be justiciable.  
Lauterpacht then traced the origin of the modern version of the doctrine to three 
events: (i) the arbitral decision in the Alabama claims, a famous award in the Anglo-
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American Mixed Claims Commission established after the Civil War; (ii) the draft article 
on a procedure of international arbitration developed by the Institute of International 
Law; and (iii) the Hague Conventions. He seems to concede, though, that the key 
question of legal theory appeared in the treaties, and he dedicated the entire volume to 
answering it.  
Americans indeed approached the question differently. For them, international 
arbitration, as the Anglo-American experience had demonstrated, could be a profitable 
venture, especially because Americans were preparing their own expansionary 
adventures.307 It seemed imperative, then, that international law should be made by 
lawyers themselves. The problem was that international public law was not even a 
discipline in law schools’ curricula, and as Coates observes, if they were to resemble 
mere pacifists, their odds of gaining the ears of ruling elites would be diminished.308  
Educating the “new popular masters of diplomacy,” as Elihu Root referred to 
lawyers,309 was one the first projects James Brown Scott had envisioned. In 1902, he 
published the first case-law book in international law, a volume that has been reissued 
many times. In a series of articles, he defended the new discipline, arguing for its 
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relevance for legal practice. In answering why international law should be taught in legal 
courses, he explained that international law was like constitutional law: “in like manner, 
International Law is administered in our courts when a suitor whether he be a sovereign 
or a private citizen knocks at the door of the court to secure by litigation the right he 
claims.”310 As he stated in his speech at the Second Hague Conference: “it is a familiar 
doctrine […] that lawyers and jurists of reputation are pre-eminently qualified to deal 
with questions relating to the organization and development of a court of justice.”311 
The most remarkable achievement, to be sure, is the foundation of the American 
Society of International Law in 1906. After attending elite events in New York, Scott 
came into contact with people who, like him, desired a legalistic mindset for the peace 
movement.312 A significant improvement would come in the next few years, as Scott 
became the secretary of the Andrew Carnegie Endowment for International Peace.313 
Through the Endowment, Scott not only funded American legalistic institutions, such as 
the Society and its Journal of International Law, but also the Institut de Droit 
International.314, 315 As Scarfi remarked, the Endowment “brought together figures from 
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the US political and academic establishment, most of whom were closely tied to Carnegie 
himself and to the Republican Party, notably Root, Scott, and Nicholas Murray 
Butler.”316 Through the Endowment, Scott managed much more than the establishment of 
a legal discipline or of an academic journal: the very projection of his country abroad 
could be done through a conservative stance. 
What brought these men together is usually described as a utopian and pacifist 
ideal.317 And to a certain extent, that is right. The pacifist movement dated from the early 
antebellum years, and their main line of defense was a religious ideal towards peace. As 
such, it was much more of a “second-class reform.”318 With the progressive era, however, 
as new segments of the population went to the urban centers, a demand for social rights 
was articulated within the vocabulary of that very same pious religious movement. This 
time, however, the demands were more complex and some, such as the People’s Council 
of America for Democracy and the Terms of Peace, were more radicalized. It seems, 
thus, that when the first generation of lawyers embraced the peace movement it was more 
                                                                                                                                                 
them they will decide between nations great or small, exactly as a judge within our own limits decides 
between the individuals, great or small, who come before him.” In: Scott, The Status of the International 
Court of Justice: With an Appendix of Addresses and Official Documents. At 55. 
316 Juan Pablo Scarfi, The Hidden History of International Law in the Americas: Empire and Legal 
Networks (Oxford: Oxford University Press, 2017). At 34-35. 
317 Mark W Janis, The American Tradition of International Law: Great Expectations, 1789-1914, vol. 1 
(Oxford: Oxford University Press, USA, 2004). At 134. 
318 C Roland Marchand, The American Peace Movement and Social Reform, 1889-1918 (Princeton 
University Press, 2015). At 389 ff. 
118 
 
out of a concern for affiliating with a specific version of that movement than out of a 
radicalized notion.319 
Scott’s introduction to William Ladd’s An Essay on a Congress of Nations for the 
Adjustment of International Disputes without Resort to Arms320 also points to that 
conclusion. The printing of the decades-old book relied on funding from the Carnegie 
Endowment. In his text, Scott sees in Ladd’s work ominous signs of the struggle that the 
men in the American Society for International Law were beginning to undertake toward 
building an international court of justice. 
Although it is impossible to demonstrate what the actual motivations behind the 
movement were, there are at least two possible concerns. The first is with political 
tensions within the United States. The Lochner era was marked by a series of protests and 
revolts against the judicial bench. The key accusation was that judges simply had no 
regard for the interests of the population at large, and as a result, progressive doctrines 
began to emerge.321 In contrast with popular sentiment, lawyers remained steadfast to 
their professional. They professed an independent stance, unwavering in the face of 
political bickering, which translated into a reverence for the judicial activity that could be 
carried over into international relations.322 Telling were not only Elihu Root’s and Joseph 
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Choate’s conversations on international law as an avoidance technique for how to 
“handle irate American public opinion,” but also the very fact that two of the most 
conservative Supreme Court Justices had a seat on the board of the American Society: 
Fuller and Brewer.323 
The second issue came from a concern with the legal profession. As part of the 
revolt against the judiciary, political measures were being discussed in order to curb what 
was perceived as an activist court.324 In voicing these concerns, lawyers drew analogies 
with the Supreme Court of the United States. 
James Brown Scott frequently published papers on this subject. The introduction 
of Ladd’s book was a case in point. In it, Scott had summarized all the previous European 
experiences with an international congress and all philosophical accounts in favour of 
settling justice in an international order. He cited Emerie Crueé, Grotious, Rousseau, 
Bentham, and, of course, Kant. On the European experiences with a Congress of Nations, 
he mentioned the Holy Alliance and Utrecht, only to conclude that: “the various projects 
which have been outlined in passing […] made little or nor impression upon the public at 
large.” By public, he meant “public opinion.”325 This, in turn, was Ladd’s ability: “[Ladd] 
accepted nations as actually constituted” because “he realized the necessity of following 
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public opinion, and the spirit of his project was that an educated public opinion might in 
time force itself upon the government of its choice.”326 For Scott, Ladd outlined at once 
“the policy of his Congress and the actual program of the Hague Conferences.” Scott’s 
introduction seemed, thus, targeted not for the casual reader of Ladd’s proposal, but to his 
colleagues in the American Society of International Law. Given that the document was 
written in 1916, after the failure of the proposal for an international court and in the 
middle of a great war, Scott called on his friend to keep their commitment to the project, 
because although Ladd’s ideas were bold, “he believed that his plan was practical, and 
believing, likewise, that it was wise and just, he felt that it could wait years, if need be, 
for its realization, and that repeated failures would not prevent ultimate triumph.”327 
The words must have resonated in the minds of his colleagues. After all, what had 
united them was precisely the desire to see on the international stage a court similar to the 
one they had at home. They had mustered all their resources to present the case at the 
Hague Conference of 1907.328 On that occasion, American arguments were presented by 
Joseph Coates and James Scott Brown. Impressive though they were, Rui Barbosa, one of 
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the members of the Brazilian delegation, did not seem to acquiesce to the analogies being 
made. Instead, he defended the idea of sovereignty, claiming that only by this right were 
states able to be seen as equals in an international community.329  
Judging by the impression Rui Barbosa made, which won him the nickname of 
“the Eagle of the Hague,” one might get the impression that Brazilian opinion had won 
the day. Scott, however, presented a different view. Assessing the results of the 
conference in a book published in 1916, he  conceded that the problem was that states 
wanted a judicial assembly, not a court of a limited composition. Since each state wanted 
to be represented, “the difficulty was mathematical, and no satisfactory method was 
found at the time to reduce forty-four to fifteen without excluding judges from some of 
the states.”330 But the reports published after the conference had an even more optimistic 
tone; the American one said: “it is evident that the foundations of a Permanent Court 
have been broadly and firmly laid; that the organization, jurisdiction and procedure have 
been drafted and recommended in the form  of a code which the powers, or any number 
of them, may accept, and by agreeing upon the appointment of judges call into being a 
court at once permanent and international. A little time, a little patience, and the great 
work is accomplished.”331 
In hindsight, it looks as though patience prevailed. To be sure, Barbosa’s 
objections were never targeted against the very existence of the Court, but only against its 
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composition. Brazil had voted in favor of the clause of permanent arbitration, provided it 
did not “affect the vital interests, the independence or the honor of any of the said States,” 
as the Article 16a stated. The problem was with Article 16f, which read that “it is 
understood that arbitral awards, in so far as they relate to questions coming within the 
jurisdiction of national courts, shall have merely interpretative force, with no retroactive 
effect on prior decisions.” This is because Brazil “does not mean to assume the obligation 
to submit to arbitration disputes referring to international stipulations, the application and 
the interpretation of which come within the jurisdiction of the national courts.”332 In the 
end, however, the American proposal was reflected in the Statute of the Permanent Court 
established under the League of Nations.333 The appointment procedure, after much 
debate, was approved. 
In the meantime, Scott’s legacy in the American Journal of International Law and 
in the publications funded by the Endowment help to forge an image of an international 
law similar to that of a constitutional unity. In was in this period that Scott published the 
works that were destined to present the Supreme Court as a model for the new world 
court. The readings are demanding. In A Study in International Organization, more then 
500 pages long, Scott recasts American history from independence to the Constitution, 
stressing each key feature of the organization he aimed to see projected in the world 
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court: the nature of judicial power, the nature of the Supreme Court, what is a case, and 
the immunity federal states had from suits. In the closing of the book lay his functional 
approach to international law. He presented what he perceived as the greatest hurdle 
towards a “more perfect society of nations”: “renouncing in the common interest the 
exercise of certain sovereign rights, while retaining unimpaired the exercise of all 
sovereign rights not so renounced.”334 But there was reason to be optimistic. When 
confronted with the same challenge, the founding fathers had made a constitution: “the 
delegates to that memorable assembly established in fact and in form, a union for 
legislative purposes, a union for administrative purposes, and a union for judicial 
purposes, which, taken together and acting in cooperation as they must, since each 
depends upon the other, form a more perfect Union than that of the Society of 
Nations.”335 Although Scott knew that a Congress of Nations could never be established, 
“delegates of the Nations may in conference assembled establish a court of the Nations, 
for which they have a precedent in the Supreme Court of the American Union, which can 
declare and apply the law of Nations now existing or as made by their delegates in 
conference and ratified by each of the Nations.”336 
In another publication, dedicated to the Supreme Court Justices, Scott collected a 
series of cases in which the Supreme Court proved to be the precedent he had claimed it 
to be. He remarked that “the Supreme Court of the United States is, in its origin, and in 
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fact, an international tribunal,” which was the only institution that existed “between the 
breakdown of diplomacy on the one hand, and the outbreak of war on the other”.337  
Presented thusly, one might have the impression that the American constitutional 
experience was linear, coherent, and progressive. This is paradoxically both true and 
false, as has been shown in the first chapter. A particularly striking distinction can be 
gleaned from the opinion Story wrote in Hunter’s Lessee338 or from Marshall’s 
Marbury.339 The opinions of the Court were binding not because of comity, but because it 
was thus commended by the people, the one and only constitutional subject. In this sense, 
Scott’s depiction of the Supreme Court was in dissonance with that of American Justices. 
The problem, however, is that not even the Court really meant that “people” referred to 
every single American. In reality, those included were a very small segment of the 
population. As such, the unity of the legal system could be forged just as Scott had 
claimed it did. 
2.2 Justice without a Court: International Law between Private and Public 
One should not rule out, obviously, that these lawyers had genuine interests to be 
advanced. Be that as it may, it is with these conflictual problems in mind that the 
proposal for an international court should be read. Of course, just as the British pacifists 
had done in the nineteenth century, it could be that their American counterpart was also 
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expressing, in a conservative way, their limited take on international politics.340 Whatever 
intentions the Americans had in the project of an international court, the challenges for 
legal theory persisted: how can international law be law, if it had no sanctions? For Scott, 
this was more than a legal answer: it was a legal case, and there were precedents to settle 
it. The precedents, not surprisingly, were derived from the American constitutional 
experience: not only were there constitutional norms that had no sanctions attached to 
them, the very structure of common law was customary. The synthesis of Scott’s defense 
is well known,341 but it has rarely been observed that the analogies he drew—beginning 
with the Supreme Court—were central to his position.  
An exception, at least from the theoretical viewpoint, was Lauterpacht’s argument 
on the function of international law. Lauterpacht’s argument was solely devoted to 
answering the question of whether it was meaningful to have maintained a distinction 
between legal and political disputes. But the American claim was not a theoretical one, 
nor was Scott’s position the essence of the American thinking. 
In parallel to the discussions of an international court, there was another instance 
in which the question of denial of justice begin to appear: the proceedings of the 
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American Society of International Law. Mainly inspired by Society President Elihu Root, 
then Secretary of State to President Roosevelt, the discussions on the topic of denial of 
justice united almost the entire generation of American lawyers at the Society. 
Right in one of the very first volumes of the American Journal of International 
Law, Elihu Root published an article entitled The Real Question Under the Japanese 
Treaty and the San Francisco School Board. In this article, Root reported a case of a 
complaint lodged by the Japanese ambassador against a Resolution from San Francisco 
barring Japanese from public schools. After explaining the rights to which an alien was 
entitled, which he thought were very much like those of a national, he explained that the 
responsibility for these rules lay with the federal government. He voiced, then, his 
concern that the treatment of aliens was, in reality, a problem with the American people, 
who were at times unruly and revengeful.342 The article was the transcription of the very 
first speech he gave as President of the American Society of International Law. 
Elihu Root is usually credited as the first person who stated the minimum 
standard for the treatment of aliens.343 But before the classical formulation of the 
standard, published in an article about the protection of citizens abroad,344 Root and his 
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colleagues at the American Journal made interesting contributions to understanding the 
extension of the standard. In one of these articles, Root explained that international law 
was like domestic law: “for the great mass of mankind laws established by civil society 
are enforced directly by the power of public opinion, having, as a sanction for its 
judgments, the denial of nearly everything for which men strive in life.”345 In the last part 
of his text, Root clearly aims to launch onto the international stage the same structural 
conditions that had ensued from the prohibition of denial of justice:  
The most certain way to promote obedience to the law of nations and to substitute the power of 
opinion for the power of armies and navies is, on the one hand, to foster that “decent respect to the 
opinions of mankind” which found place in the great Declaration of 1776, and, on the other hand, 
to spread among the people of every country a just appreciation of international rights and duties 
and a knowledge of the principles and rules of international law to which national conduct ought 
to conform; so that the general opinion, whose approval or condemnation supplies the sanction for 




Root later sustained that sovereignty was only voluntarily limited by a standard of 
international conduct to which the nations conform. This chief principle means that a 
sovereign is always willing to do what is just.347 Just, in this case, referred to the outcome 
of a judicial decision Thus, the obligation implied the creation of a court jurisdiction. But 
what if the judicial decision of a foreign country erred? Root argued that when a court 
was not impartial, or when it was subjected to political pressures or dependent upon other 
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agencies, these were all “unsatisfactory methods of concluding the search for justice.”348 
For cases like this, the United States were fortunate enough not only to have diversity 
jurisdiction, but also a constitution: “the whole world owes too much to the Constitution 
of the United States to think too little of its example.”349 The Supreme Court was, for 
him, the prototype of an arbitral tribunal, which is why he recommended that “the better 
rule would be, to avoid the dangers of denial of justice, […] by submitting in the first 
instance to an impartial arbitral tribunal” in which the problem might arise. 
In the same annual meeting in which Root had launched the famous concept of 
the minimum standard, Eugene Wambaugh said that denial of justice “connotes the 
instrumentalities whereby normally justice is secured.”350 He summarized American state 
practice, but hoped it would not be relevant in the near future as states were preparing to 
enter into a new era of international arbitration. In another debate, there were attempts not 
only to define to whom protection could be granted,351 but also why there seemed to be 
doubts in ascertaining citizenship.352 In this last case, John Latané purported to explain 
how to solve disputes over the question of citizenship. He conceded that a state has a 
right to protect its citizens abroad, but the problem was that citizenship is a question of 
municipal law. In other words, defining who was entitled to be a citizen in whose name 
justice could not be denied was to be solved by conflict of laws rules.  
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Everett Williams, for his part, claimed that the controversies between states and 
foreign citizens were causes of wars; therefore, “inasmuch as the whole object of the 
movement for international arbitration is to prevent war, and since wars have been 
frequently occasioned to this tribunal […] it would seem obvious that we should at least 
attempt to facilitate the adjudication of such controversies before the international 
tribunal at the Hague.”353  
Of all the international lawyers of the American Society, Edwin Borchard would 
launch the most detailed accounted of the protection of citizens abroad. What follows is 
an attempt to summarize his ideas, in order to later envision what sense of unity could 
ensue from the combination of an international court of justice and the concept of the 
prohibition of denial of justice. The questions that seemed to guide Borchard’s work were 
mainly two: who is an alien, and what accounts as diplomatic protection? 
The distinction between an alien and a national can only take place with the 
emergence of the national state. Doctrinally, at least in America, this doctrine expounded 
from the decisions of the Supreme Court in its insular cases.354 
These cases marked the beginning of the American venture into imperialism.355 
The background of the cases is well known. The United States had gained territory from 
Spain in the Pacific (the Philippines) and in the Caribbean seas (Puerto Rico), and many 
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cases began to emerge over the applicable laws within these territories. American elites 
were chiefly concerned with the possibility of granting Congress legislative competence 
over the territory, thus restricting their sovereignty within the federal clause. In the first 
cases, such as that of Downes v. Bidwell,356 the Court had to decide the status of Puerto 
Rico: was it a state within the Union, or was it a foreign country? The answer the Court 
gave was simply that it was a territory, but with that response, it recognized that only 
Congress would have competence for regulating its affairs. 
But if it was a territory, what about the citizens living in it? To what rights would 
they be entitled? To this the Court answered that as Congress had competence to rule 
over the territories acquired by the United States, pursuant to its treaty-making power, 
some rights of the Constitution could be limited by the legislative authority.357 Moreover, 
one should bear in mind that during these years Roosevelt had implemented a new 
immigration policy, one not only designed to curb new waves of immigrants, but also to 
forge an American identity.358 
Legislative reform and the insular cases—even though the cases were only finally 
settled later—provide the background through which the concepts of citizenship must be 
analyzed. The doctrinal variations notwithstanding, even Borchard’s voluminous book 
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seems as though it were organized to answer to the same questions that the Court was 
attempting to solve.359 
Be that as it may, the conceptual evolution that the legal system had to achieve in 
order to perform such a role is significant. As Borchard observed,360 there were three 
distinct legal relations concerning this protection: the relation between the state and its 
own citizens; that with the aliens residing in a given state; and the relation between states 
with respect to the treatment they give to aliens.361  
As he also remarked, “the history of the legal relation between the state and 
individuals, its own citizens and aliens, is largely a history of the transition from the 
system of personal laws to the territoriality of law, accompanied both by a growing 
control of a central power over the individuals within its jurisdiction and by the 
appearance of certain characteristics, territorial independence and sovereignty, as 
essential qualifications for admission of a state into the society of states.”362 
Borchard insistently rejected the definitions given by the philosophers of the last 
century. However, the argument he developed in the article published in the American 
Journal is not clearly presented, and the book, from which the theme was drawn, presents 
it in an unsystematic fashion. He claims, for instance, that the Thirty Years War had put 
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an end to the principle of personality as the unifying legal concept and, in its place, 
inserted territoriality. Territoriality, moreover, would have to be understood as opposed to 
imperialism, with the idea there was no longer any superior authority to any state. The 
relationship between the individual and the state would thus be marked by the rules laid 
out by a sovereign act, the supreme and unconditional will of the state, as manifested in 
its laws, that defined which individuals would be subjected to its rule. Citizenship was 
thus a matter of municipal legislation.363  
Territoriality was nonetheless relative. What did pertain to Westphalia was the 
limit of state power—jurisdiction: “Jurisdiction […] has […’ become territorial.” Thus, it 
seemed, jurisdiction was the ultimate answer for why citizenship would be territorially 
bound.  
 But Borchard later conceded that “a territory is not in fact an essential element of 
sovereignty,” nor of jurisdiction, as the consular cases of jurisdiction demonstrated, and 
that “the state may declare its laws binding on its citizens even when abroad and by virtue 
of which its obligations to those non-resident citizens continue to exist.”364 Citizenship as 
the legal and political link that an individual has with the state does not seem to depend 
on what Westphalia had established.  
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It perhaps would have been easier if he had defined the problems of double citizenship or 
of protections of citizens abroad as a “public” case of conflict of laws. The reason he did 
not shows a little more about what he had attempted to hide. 
 Borchard seemed in some passages to have been almost persuaded by André 
Weiss, who claimed that “the bond of nationality is a contractual one; and that the bond 
which unites to the state each of its citizens is formed by an agreement of their wills, 
express or implied.”365 Borchard, however, acknowledged that this position has been 
severely criticized and then went on to define it as a “sui generis” relationship. He cites 
the Supreme Court in Inglis v. Sailor's Snug Harbor:366 “the doctrine of allegiance […] 
rests on the ground of a mutual compact between the government and the citizen or 
subject, which it is said, cannot be dissolved by either party without the concurrence of 
the other.” In other words, citizenship is not a contract; it is a compound, just as Locke, 
Montesquieu and Rousseau had claimed.  
 But then again, Borchard rejects the philosophers’ definition. He ultimately cites 
the authority of Ludwig von Bar, in which he reckons that the ultimate definition of 
nationality is dependent upon the obligation of the state “to receive its own citizens 
expelled by other states, or repatriation.” As banishment was practically abolished, “no 
state can legally require other states to receive its banished citizen, and if they were to 
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refuse him admission, it would be obliged to accept him again as a resident member of 
the national community.”367  
 It could be inferred from what has been said thus far that there are no international 
rights per se, only rights that are recognized by the state of citizenship. Borchard, 
however, attempted to argue that some rights, which he deemed either human or 
international rights, accrue to the individual irrespective of the state where he might be. 
Indeed, the whole book is a testimony to that enterprise. 
 To make such a case, as it concerns the concept of citizenship, Borchard relied on 
a difference between the principle of territory and that of domicile. Territory is related to 
nationality and citizenship, albeit confusingly, whereas domicile regards the law of the 
situation, i.e., the place in which the alien currently resides. He reckons that the alien 
ought to respect the rules of the nation where he currently resides, but that the state has 
also some obligations to him. Among them is to treat him in a similar manner in which he 
would have been treated in his country of origin, since although he is in a different place, 
he still owes allegiance to his home country. 
 From this fundamental fact, Borchard derives the “true” function of the state: the 
guarantee of the collective security of the nation, the personal security of the individual, 
and the promotion of social welfare: 
It is entirely consistent with the principle of independence, when it is recalled that the latter, as an 
attribute of states, is only recognized by international law on the theory that it is the best means of 
accomplishing state functions. Its basis being practical, international law permits it to be set aside 
when it is misapplied, by the diplomatic interposition of those states whose interests, through their 
citizens, have been prejudiced by the delinquency. It thus conforms with the aim of international 
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organization - the advancement and perfection of those rights which the modem development of 
international law, by custom and treaty, has recognized as inherent in the individual. 
 
 This thinking is not easy to summarize. Borchard seemed to have been taking the 
path of a collage of different European authors and then focusing on the similarities 
between them, as in any typical doctrinal study of the time. Perhaps a safer guide for 
understanding his remarks is an analysis of the authorities he cites and also those 
passages where he does not seem to cite any of them. Among the latter is that of the 
scope of “human rights”:  
The alien, it has been observed, possesses other than human rights. These other rights, e.g. 
copyright, trade-mark rights and commercial rights generally, are derived either from the 
municipal law of the state of residence or from treaties and conventions concluded for his benefit 
by his home government. It is only the latter class of rights, which are not enjoyed by aliens 
generally under the municipal law of the state of residence, that he may properly be regarded as 
possessing by virtue of his nationality. The alien thus has rights as an individual and as a member 
of definite social group. While, therefore, we must look far beyond his nationality to find a guide 
to the complete source of the alien’s rights, it is nevertheless true that in giving effect to and 
providing a sanction for his rights, his nationality is the most important factor, for it is by virtue of 
the bond of nationality that he is entitled to invoke the aid of a specific protector and that a definite 
member of the international society of states has the right to interpose in his behalf to secure a 
guarantee for his rights and reparation for their violation. 368 
 
 Along this line of reasoning, Borchard suggests that these ideas were already 
present in the discussion over the position of the individual in international law. Borchard 
refers to this discussion later, analyzing the work of a significant group of authorities. 
One of these is Westel W. Willoughby’s article on citizenship published in the American 
Law Journal.369 After expending on the difference between constitutional and 
international law, Willoughby emphasizes the most relevant distinction between the two: 
whereas constitutional law depends on the political system as a source of legitimation, 
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international law relies on effectiveness to assess the legality of a nation claim. Thus, the 
paradox identified by Borchard appears to be solved by recourse to the nation with 
greatest physical power.370  
 In order to avoid war, some rules would then have to be developed: “Chief and 
fundamental among these international principles thus developed is that according to 
which it is held that some one governing power is held to have general control over each 
portion of the earth’s territory, and, reciprocally, is held ultimately responsible for what 
occurs there.”371  
 Here is where the presumption of the claimant state to have jurisdiction over a 
certain territory needs to be proved de facto effective. The test is analogous to the one 
over which recognition is internationally given: “in a civil war, or a war of secession, as 
soon as the old government is overthrown, or its inability to prevent the secession is 
demonstrated, the other nations as a matter of course recognize the new government as 
the de facto one to be dealt with.”372, 373  
 Thus, just as Borchard had noticed, the territorial principle was never intended to 
be absolute. But if it is not absolute, what are its limits? The territory. The principle of 
territoriality was, therefore, absolute in character, “except for those limitations created by 
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the doctrine of “intervention” under which one state is, according to international law, 
held justified in intervening in the domestic concerns of another.”374  
With regard to the difference between an alien and a citizen, Willoughby explains that 
there is no international rule differentiating both classes, but municipal law is free to 
choose which would best fit the state’s interests. This is why a different treatment can be 
internally assigned to each class of citizens, as the Supreme Court had settled in the 
insular cases. The problem international law faces is, in summary, the fact that some rules 
are only municipally defined, and conflict of laws is internationally settled by the 
overriding notion of effectiveness: 
In conclusion of this paper it may be pointed out that, given an international world of states, each 
claiming absolute and exclusive legal authority over all persons and property situated within their 
respective territorial limits, and at the same time asserting the right to protect, in certain respects, 
its citizen-subjects when abroad, conflicts of jurisdiction are unavoidable conflicts which 
necessarily have to be settled by international agreements expressed either in the form of general 
custom or specific treaties. These conflicts have, however, been made unnecessarily frequent by 
the unfortunate fact that the nations of to-day have not been able to unite upon one general rule for 
determining citizenship. Nor are they in agreement with reference to the subjects of expatriation 
and naturalization. Furthermore, there is not a little indefiniteness with reference to the 
circumstances under which one state will interfere to protect its citizens residents abroad, as well 
as to the extent to which they are released from the control of local law, as, for example, 
compulsory service in the army. 
 
 Borchard’s departing point is precisely to settle debate on a word of multiple 
meanings, the minimum applied standard. The reference made by Willoughby to the limit 
of intervention might shed some light on the strategy used by the Yale professor. The 
question of intervention, as a background for understanding the minimum standard so 
defined, also opens up an entire field of inquiry and directly touches upon many of the 
other references used by Borchard. 
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 In fact, the right of intervention was perhaps one of the most hotly debated topics 
in international law at the turn of century, especially if judged by the discussions held at 
the Institut de Droit Internationacional.375 To be sure, , many causes were identified 
under the umbrella of intervention, and even the question of whether there were multiple 
causes was disputed. For instance, Wheaton argues that the right of intervention resided 
in the concept of balance of powers. Every state had a right to increase its wealth, 
territory, and dominions if it was done by lawful and peaceful means. The problem that 
the concept of balance attempted to solve was what would happen if a nation were to 
develop an “undue aggrandizement” that disturbed hers neighbours. Thus, intervention 
was justified whenever “an excessive augmentation of its military and naval forces may 
give just ground of alarm to its neighbours.”376  
 Theodore Woosley, on the other hand, not only recognized the significance of 
interference for solving the problem of balance of powers, but also for preventing 
revolutions and on the score of religion and humanity.377 Given such narrow reasons for a 
legal intervention, it should not surprising, then, that when Calvo378 defended his famous 
theory, the grounds over which a right of intervention could be claimed was not precisely 
coincident with what Borchard had in mind.  
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 In fact, Calvo made a precise point when he claimed that the instances in which 
such a right had been invoked were dissimilar to the pattern of intervention of European 
countries in Latin America. Although argued persuasively—Calvo had mapped with 
details a great number of such instances—his argument was later incorporated by other 
authors not as an example of an equality between states, but as proof of a practice with 
regards to another form of intervention: that of protecting private property.  
 Indeed, in one of the very first numbers of the Revue du Droit International, 
Gustave Rolin-Jaequemyns, the first president of the Institut, wrote that there were only 
two grounds in which intervention could be righteously claimed.379 The first is as an 
absolute necessity. It takes place when the institutions of one state act in such a manner 
that it renders impossible a regular coexistence among states. The second is when a 
government violates the rights of humanity through measures contrary to the interests of 
other states, be it through excessive injustice or through profound cruelty.  
 This tendency to claim a fundamental or human right as the grounds for 
intervention was simply regarded as non-sensical by Phillimore. If there is any use of the 
concept, he averred, it was as an accessory to a political claim.380 Such abstractions fitted 
well in masking the objections that were along the same lines as those raised by Calvo. 
Antoine Rougier,381 for one, author of a short monograph on the theme, concluded that 
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intervention would always have a political and juridical foundation. The problem is that 
the two dimensions are inseparable. Therefore, the political preference in choosing when 
and where to interfere are possible indications of the strategic uses for which the concept 
of human rights might be deployed.382 
 Oppenheim, in his treatise, states something similar: although there are no 
international human rights, for individuals cannot possibly be subjects of international 
law, “should a State venture to treat its own subjects or a part thereof with such cruelty as 
would stagger humanity, public opinion of the rest of the world would call upon the 
Powers to exercise intervention for the purpose of compelling such State to establish a 
legal order of things within its boundaries sufficient to guarantee to its citizens an 
existence more adequate to the ideas of modern civilization.”383  
 In Borchard’s own terms, this minimum standard, the recognition of which gives 
to states the free exercise of their jurisdiction over a given territory, was evidence of a 
state right to diplomatic protection. It was a right, he argued, not a duty, because there 
was no way of enforcing the duty. As he later remarks: 
States are legal persons and the direct subjects of international law. They are admitted into the 
international community on condition that […] they […] manifest their power to exercise 
jurisdiction effectively and, as will be seen presently, to assure foreigners within it a minimum of 
rights.384 
 
 As to the contents of this standard, Borchard does not give a precise definition. He 
simply claims that it is “the result of the operation of custom and treaty, and is supported 
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by the right of protection of the alien’s national state.” As examples of this method he 
cites: “a certain minimum of rights necessary to the enjoyment of life, liberty and 
property.” Such a standard, he adds, prevents “the territorial courts from declining to take 
jurisdiction of litigation between aliens, or the confiscation of the property of an alien 
who by war has become an alien enemy, or the forbidding of an alien’s right of 
succession to property.”385  
 The reading of these passages might give the impression that Borchard is 
confidently explaining the rule of a de facto international standard. But the notion of “an 
operation” and the reference to “the alien’s national state” do not square with his claim. 
This point is even more evident if it is analyzed through the following reference 
subsequently given by him: 
Any attempt to define this minimum is fraught with some danger, inasmuch as it varies from state 
to state. In modern practice, it may be said that the first obligation of the state is the recognition of 
the alien’s legal personality and with it, the national allegiance which binds him to his own 
country.386 
 
 One should bear in mind, moreover, that Borchard had also explained the 
evolution of the international order through a narrative that argued that conflict of laws 
principles, such as domicile, were no longer applicable, since now only nationality was 
the unifying principle by which to solve private international law problems.387 
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Borchard then argues that the same rights were to be granted to legal corporations. 
Although the arguments are well known, since this exposition relies on a close inspection 
and analysis of its precise argumentation, it is worth quoting him accordingly: 
A corporation, certainly a commercial corporation, is composed of human beings and has a real 
personality, which is a reality in every state. Its civil capacity, consisting of its right to sue and be 
sued, to enter into contracts and own property, is essential to its existence, and may be recognized 
quite apart from any permission to transact business or fulfill its functions. With these facts in 
mind, the liberal system founds its doctrine upon an assimilation between foreign corporations and 
natural persons. The corporation's civil capacity and status are governed by its personal law and 
only its functional capacity is under the control and regulation of the territorial state. This control 
is limited to those relations of the corporation which concern the citizens of the state, its public 
policy, or the interests of third parties. Thus, all questions of internal management are matters of 
personal law and are free from interference by the territorial state. The functional capacity of a 
corporation is limited by its charter and the law of the state where it transacts business.388 
 
 Borchard not only expressly rejected the continental view of the subject, he used 
the theory that had been developed in the United States in Bank of Augusta v. Earle.389 
The solution he thus proposes is one very similar to that through which the development 
of the American doctrine of foreign corporations became possible. 
 Bank of Augusta was, indeed, a significant case for American corporate law. In it, 
the Court, led by Chief Justice Taney, applied the previous definition of the 
corporation390 and used the rule of comity to state that a corporation had a right to enter 
into contracts in another state if that state had not expressly denied such a right. The rule 
of comity, as defined by Story in his doctrinal work, applied fully, so that only if 
expressly denied or if in manifest disagreement with state policy would a unit of the 
nation be allowed to deny legal recognition of a corporation. 
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 On this specific subject, Gerard Carl Henderson, just three years later, wrote a 
book called The Position of Foreign Corporations in American Constitutional Law.391 
Concurring with Borchard, Henderson claimed that “a great deal of the trouble can be 
traced directly to a faulty conception of the nature of a corporation, to the philosophy 
which looks upon a corporation as a fiction of the law.”392 
 To be sure, Bank of Augusta was a step forward in relation to the previous 
doctrine of “artificial being” adopted by the Supreme Court. Henderson aptly noted this 
point when simply ascertaining that the right of a corporation to sue in a foreign court did 
not depend on its nature: it was simply a right that was to be understood as an equal 
protection.393 
 In summary, the exercise of territorial jurisdiction was as a form of consent by the 
international community toward every state.394 Moreover, “it is the obligation of every 
state to regard the citizens of other states as the subjects of legal rights, and to furnish the 
machinery for enforcing the rights granted by municipal law.”395  
 It was up to the state and its formulation of nationality to determine whether or 
not the alien was entitled to legal protection. To so the concept of denial of justice “is the 
fundamental basis of an international claim.”396 This issue would not ordinarily come up, 
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since states are not liable for errors committed by its judiciary. Responsibility could 
emerge, he argued, “only if the court has misapplied international law, or if the municipal 
law in question is in derogation of the international duties of the state, or if the court has 
wilfully and in bad faith disregarded or misinterpreted its municipal law, does the state 
incur international liability.”397  
 Borchard collects a substantial account of state practices398 to provide an 
explanation for these instances of denial. Tampering with the court’s independence is the 
first of these cases. Lack of impartiality, political control, or steering of judges, or even 
the use of the judiciary to oppress foreigners were examples of denial of justice. He then 
analyzes the cases in which an undue interference occurs in the procedures of the courts. 
In these, according to him, there would then be a denial of justice before the proceedings 
of the court whenever there occurs, among other things, an “arbitrary annulment of 
concession contracts without recourse to judicial proceedings,”399 “confiscation of 
property without legal process,” “unlawful arrest,” “execution without trial,” or “an 
inexcusable delay in investigating offenses.” Denials might also happen during 
procedures where there is an undue delay or when international norms are violated. 
Finally, any time that decisions are not executed or guilty offenders are not punished or 
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even when an appeal is not allowed would—again, according to Borchard’s account—
amount to denial of justice. 
 Of course, one should be cautious in envisioning in the international doctrine of 
“denial of justice” the very same elements that are used, more generally, in legal 
theory.400 In legal theory, denial of justice is used to demonstrate the difference between 
legislation and jurisdiction. It serves to demonstrate that, differently from legislators, 
courts have to decide, even if there is no law on which to base its own decisions. The 
doctrine most aptly summarized by Borchard, on the other hand—although he used the 
definition to claim a possible future intervention, on the grounds that justice must be 
made—was simply a vehicle through which a state either could or could not practice 
diplomatic protection. Thus, Diplomatic Protection was a right of the state, not of the 
individual, who could not, either by himself or through the intervention of his home 
government, sue the injurer state.401  
 From a practical standpoint, if denial of justice as a state right was the only 
difference between legal theory and international law, one might wonder if the two are 
indeed that different. This comes up because the differentiation of legislation and 
adjudication entails, at the organizational level, a separation of power. In legal theory, as 
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we have seen through the externalization toward procedural mechanisms, separation of 
powers entails the establishment of rules of organizational competence. Thus, in this 
respect, as it comes to the right of aliens, international law is just another case of 
competence organization.  
 What is lacking here, though, is that the legal basis for the principle of justice is 
not only the prohibition of the denial of justice, but also the right to legal protection. By 
claiming that the right pertained to the state, not the individual, diplomatic protection was 
not yet ready to become a viable substitute for the role of the court. In the practice of the 
United States, this amounted to viewing the acts of states, including the practice of 
diplomatic protection, as a “political question”,402 which is not to say that international 
law is doing away with the prohibition of denial of justice, but that it is simply 
establishing procedures for formal decision-making.403 
 The minimum standard is, in the end, nothing more than a criterion for the 
application of the principle of denial of justice. Only from an internal perspective of the 
legal system can one claim that the standard is more relevant, because it is directly 
derived from a source of law, namely customary law, and, thus, represents best the 
“legislative” authority within international law. Law’s autonomy—one could say, simply, 
positivism—can only occur if the very decision on the existence of a law relies 
exclusively within the law’s own criteria. From an organizational perspective, for this 
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situation to occur, it is indispensable that the law deal with its own problems through the 
courts. Deciding whether or not a particular law is valid is what ultimately secures legal 
autonomy.  
 The views held by these authors are of fundamental importance to understanding 
how international law organized dispute resolution at the turn of the century. Stowell, for 
instance, described his own work as an exercise in political action, or as “rights in 
political action.” The conclusion to which he had arrived pointed to that same point: “the 
employment of force under international law, whether it be to defend rights or to protect 
interests, is always limited by the condition that there shall first have been made a 
reasonable effort to reach an amicable adjustment.”404 Of course, the main problem lay in 
the definition of “reasonable,” to which he ascribed the success of an appeal to the 
tribunal of reason. That tribunal was formed by “the consensus of opinion in a 
preponderating majority of states.”405 Up to this point, there is no novelty. 
Reasonableness as such is a customary rule. But the most relevant point lies elsewhere: in 
the “non-legal” or “extra-legal” relations, or the paradoxes that are externalized by the 
legal system to the political system.406 In this case, there is also a “supreme and guiding” 
rule of law to steer state action: “the legal obligation that states in their political 
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controversies shall observe – the rule which enjoins upon them to agree to a reasonable 
compromise of their differences.”407  
 These two rules would perhaps function as a prototype for constitutional creation. 
They make it possible for states that observe the rule of law to enjoy support in the arena 
of public opinion. As a legitimizing force, public opinion is not an abstract entity, only 
contemplated in theory. Citizens themselves would thus be able to invoke, as their own 
right, a law-conformity conducted by the state: “as long as public opinion has this 
directing influence, the citizen himself must assume part of the responsibility for the 
faithful observance of the law.” Thus, still using Stowell words, “to meet this 
responsibility fully he must be ready to commend his government for its just action, to 
condemn it for its violations of international law, and to lend his support for the adoption 
of a policy of enlightened self-interest which neither sacrifice essential interests to 
quixotic and ill-balanced impulses, nor yet is unmindful of the common interest of all the 
states to maintain peace and to preserve the health and rightful independence of each of 
the states separately.”408  Subsequently, Stowell would simply claim that the enforcement 
of international law resided in the right of intervention.  
 That these remarks were contended on the grounds that no individual rights 
existed or that no limit to the territorial authority could be imposed on states demonstrates 
that more than a mere rhetorical dispute was at stake. But to take the full significance of 
this point, it is important to recall the oppositions raised by Latin American lawyers 
                                                 
407 Stowell, Intervention in International Law.at 457. 
408 Ibid. at 458. 
149 
 
against the doctrine of intervention. To be sure, this was the kind of question that Latin 
Americans constantly discussed, especially under the Calvo and Drago doctrines. As is 
well known, those doctrines had a marked an anti-interventionist stance, although in 
Calvo’s statement, the principle was even broader. As both of these doctrines are relevant 
for the present discussion, they are worth citing. Calvo’s conclusion, which appears in his 
Le Droit International reads as follows: 
The principle of indemnity and diplomatic intervention on behalf of foreigners for injuries 
suffered in cases of civil war has not been admitted by any nation of Europe and America.  
The governments of powerful nations which exercise or impose this pretended right against states, 
relatively weak, commit an abuse of power and force which nothing can justify and which is as 
contrary to their own legislation as to international practice and political expediency.409 
 
Listing all the interventions that European nations had promoted in Latin American 
during the first part of the nineteenth century, Calvo rejected any possibility of 
intervention on the grounds of the protection of private property, claiming that they were 
simply violations of international law. 
 Drago, for his part, had a more concise thesis. He simply argued that forced 
execution of public debt held by private investors against foreign country was illegal. As 
reasons on which he based this argument, he cited the fact that investors, when deciding 
to whom they would lend money, always have the necessary data to calculate the risks, 
knowing that, with regard to foreign nations, they cannot be compelled to pay. In other 
words, the risk of default was already taken into account in interest. Moreover, the act of 
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forcing an execution was simply a contradiction in terms, since forcible execution 
deprived countries of the means through which they could provide repayment. 
 But Drago also cited other authorities to back his claims. He invoked the principle 
of equality to state that nations should treat each other with mutual consideration and 
respect. He also cited—and here lies the most interesting aspect of his proposition—the 
Eleventh Amendment to the U.S. Constitution and Alexander Hamilton’s wording: 
“contracts between nation and private individuals are obligatory according to the 
conscience of the sovereign, and may not be the object of compelling force.” 
 To be sure, this argument is just one of the reasons offered by Drago. But it is 
telling. The Eleventh Amendment states that “the Judicial power of the United States 
shall not be construed to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or by Citizens or Subjects of 
any Foreign State.” 
 As is well known, the amendment was especially designed to overrule the 
decision handed down by the Supreme Court in Chisholm v. Georgia,410 in which the 
majority of a recently inaugurated Supreme Court decided that a private individual could 
sue in that same court a state of the Union over debt incurred in his private capacity. The 
reaction was immediate. In less than two years, the Eleventh Amendment was approved 
and remains up until today one of the building blocks of American constitutionalism.411 
                                                 
410 Chisholm V. Georgia, 2 US 419 (1793). 
411 A block, though, that has been insistently and vigorously criticized. For a discussion on this topic, see 
Vicki C Jackson, "Principle and Compromise in Constitutional Adjudication: The Eleventh Amendment 
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 The case is of particular interest because it shows almost a contradiction within 
the “spirit” of the American Constitution. For both Federalists and anti-Federalist, the 
text of Article III could never be construed so as to allow for state governments to be 
sued in federal courts.412 James Madison, for instance, had argued that “a Union of States 
containing such an ingredient seemed to provide for its own destruction.”413 During the 
ratifying convention in North Carolina, Iredell claimed that, according to the text, the 
only natural and effective way of enforcing laws was against individuals, not the states.414 
Such a strong position insured that the result of the case would quickly find consensus for 
the amendment process. 
 For the purposes of this work, this case also shows why the solution proposed by 
Story for the conflict of laws does not establish a hierarchy of organizations. As the text 
of the Eleventh Amendment clearly states, the Supreme Court was never intended to be a 
super organization. As Vicki Jackson critically summarizes, the orders given by the Court 
are never intended to bind the legislators. 
 The custom, them, seems far from settled. The British and Americans disputed the 
exact content of the possibility of intervention. The English had famously held the 
position expounded by Lord Palmerston, which viewed diplomatic negotiation as a matter 
of “discretion” and not of international rights.415 This unwarranted position seemed to be 
                                                                                                                                                 
and State Sovereign Immunity," Notre Dame L. Rev. 75 (1999). For a historical overview of the 
amendment process, see Clark, "The Eleventh Amendment and the Nature of the Union." 
412 "The Eleventh Amendment and the Nature of the Union." At 1886. 
413 Ibid. at 1886. 
414 Ibid. at 1886. 
415 Hershey, "The Calvo and Drago Doctrines." 
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deliberate, as the result of not granting foreign investor guarantees would, it was 
believed,416 foster domestic investment.  
 Frederick Dunn, in the paper of the proceedings of the American Journal,417 had 
already demonstrated the difficulties of having to attach nationality to the protection of 
aliens. He had claimed that the crucial aspect of protecting aliens abroad was precisely 
the protection of the level of commerce and trade between nations, something that Phillip 
Jessup418 noted when trying to explain the paradoxical situations of individuals who had 
double nationality. In such cases, he contended, the individual would find multiple 
opportunities to redress eventual injuries, whereas those with only one nationality would 
not. The question thus raised would be to try to find an equilibrium with regard to how 
much an individual is entitled to protection. But then what would be the underlying 
distinction between private and public international law? Doctrinal study simply seems to 
vary in the options chosen. Take, for instance, the work of T. D. Woosley. He claims that 
the difference resides solely in the territorial principle. Whereas public law relies 
exclusively on the territorial principle, private law “may allow that the law of another 
territory to be the rule of judgement in preference to the law of that where the case is 
tried.”419 Whereas public law rests on sovereignty, private international law rests on “the 
humanity and comity of nations, or, in other words, the recognition of the brotherhood of 
                                                 
416 Ibid. at 38. 
417 Frederick S Dunn and Alwyn V Freeman, "The International Rights of Individuals" (paper presented at 
the Proceedings of the American Society of International Law at Its Annual Meeting (1921-1969), 1941). 
418 Philip C Jessup, "Responsibility of States for Injuries to Individuals," Columbia Law Review 46, no. 6 
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men, and the mutual duties thence arising.”420 Both are international because Christian 
nations adopt the same principles in judicial decisions.  
 In this sense, at least in terms of how Woosley conceived it, private international 
law was entirely unknown to other societies or epochs. It is, to be sure, a different branch 
of international law, but it is one that sheds light on the “tendency towards a common 
acceptance of the same principles of justice,” or, in other words, “a brotherhood of 
nations under the same rules of right.”421  
 With the wisdom of hindsight, it is not that difficult to understand why the New 
International Economic Orders movement was destined to fail. The experience of 
American independence was, to be sure, exactly as the newly born countries had 
described it. Judging by that standard, freedom from colonial rule did mean a right to 
choose appropriate economic and social systems and full and permanent sovereignty of 
every State over its natural resources, amongst other principles. But in world society, 
where legal norms were gaining the international stage, sovereignty was simply not 
enough to effect the changes the movement envisioned.  
 Be that as it may, flowing underneath the surface in this debate was the idea of 
corporate citizenship, which has been only hinted at in this chapter. To be sure, as with 
any other form of citizenship, it was to be dealt with through conflict-of-laws rules. As 
seen in the first chapter, however, granting rights to corporations amounted to 
recognizing a legal validity for their acts and, should an economic damage emerge from 
                                                 
420 Ibid. at 73. 
421 Ibid. at 74. 
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them, no legal damage could be sought. In other words, the economic actions of a 
corporation are only to be evaluated by the economic system.  
 This formulation is the only way to come to the realization that if, at the 
organizational level, a concept of denial of justice could be used to justify legal unity, 
functional differentiation could only happen imperfectly without granting access to 
courts. That, in turn, would amount to an inclusive process, where corporations are 
included not in the political system, but in the legal system. To what extent this was—and 






Conflict of Laws, Constitutionalism and the American Origins of the Investment 
Regime 
 The aim of this thesis has been to uncover the layers of American legal 
experiences that were assembled in the use of a simple standard in investment treaties. In 
the previous chapters, we have proposed an understanding of the constitutional concept 
and contextualized it in a specific constitutional experience. Instead of seeing its origins 
only through the political system, we have approached the subject from the perspective of 
the legal system through a dynamics that we have called constitutional and defined it as 
the meaningful articulation of the prohibition of denial of justice. In the organization of 
modern states, this last question is targeted toward the differentiation between 
adjudication and legislation: articulating the prohibition of denial of justice means that 
the judicial authority will have to decide whether it has been given authority to hand 
down a decision. 
 In legal theory, this is also the question in which positivism dwells. Having to 
differentiate between deciding and being commanded to decide also implies asking if the 
previous command has been validly given. Luhmann gives a definition of validity that is 
entirely dependent on time: validity is given by the synchronicity of all operations with 
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other social systems.422 The legal system “solves” this problem by externalizing the 
paradox toward a constitution, which, in turn, functions as mechanism for distinguishing 
between hetero- and self-references.423 This is done because the constitution is a 
structural coupling between law and politics, which means that the irritations in both 
systems occurs more frequently, thus augmenting synchronicity. 
 But the problem still remains: what gives the constitution its own validity? 
Luhmann, here, relies on Douglas Hofstädter,424 claiming that there is an inviolate level 
within the constitution.425 That level is assigned to values, whose function is not to 
impose a particular meaning, but simply to guarantee that in communicative settings they 
are not put into discussion.426 With this argument, Luhmann keeps the concept of validity 
devoid of any normative claim.  
 Another way of arriving at the problem of values—or principles, which, from the 
viewpoint of systems theories, are both indeterminate—is through the relinquishing of the 
concept of sources of law. This concept, however, loses explanatory value when it has to 
deal with the differentiation between formal and procedural law. This is a question that 
the legal system deals with through concepts such as subjective rights and legal standing. 
Procedural concepts, however, cannot, per se, solve the problems that the sources of law 
attempted to solve, namely the unity of the legal system. 
                                                 
422 Luhmann, Law as a Social System. At 131. 
423 "La Costituzione Come Acquisizione Evolutiva." 
424 Douglas R Hofstadter, Gödel, Escher, Bach (New York: Vintage Books, 1980). 
425 Neves, Transconstitutionalism. At 183. 
426 Luhmann, La Sociedad De La Sociedad. At 266. The typical example is “health”: when someone says 
that something is good for your health, then the utility of the something is already assimilated.  
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 In the first chapter, we saw that a combination of functional differentiation and 
self-reflexive practices within the legal system have relied on the Constitution to help the 
system achieve its autonomy. This was also done with the help of the economic system. 
The autonomy of law, therefore, was partly constituted vis-à-vis other functional systems. 
 As pressures for the expansion of the economy augmented by the turn of the 
twentieth century, the constitutional experience propelled Americans to transplant427 their 
organizational model internationally. The remembrance of this constitutional experience 
was used in the project of an international court, as described in the last chapter. The 
constitutional project itself, however, was conspicuously absent. In other words, the 
expansion of the economic system was only followed by that of the legal system, not the 
political one. This conclusion can also be gleaned from looking at where the same 
arguments presented for the world court ultimately ended: the articulation of the principle 
of prohibition of denial of justice and the customary rule of an international minimum 
standard. 
 This chapter aims to describe the emergence of a regime for international 
investment in the ruins of these expansionary efforts. To that history we now turn. 
                                                 
427 While legal transplants refer to the movement of one rule or system from one country to another, the use 
I am giving it here adds a time dimension to it. As Americans prepared the presentation of their proposal, 
they looked back to their particular constitutional experience, thus building on their own narrative. 
Narratives do not occur in a vacuum: they are targeted toward the future. Thus, the concept of transplant is 
that coined by George Galindo, in which a time dimension must be taken into account. George Rodrigo 
Bandeira Galindo, "Legal Transplants between Time and Space," in Entanglements in Legal History: 
Conceptual Approaches, ed. Thomas Duve (Frankfurt am Main: Max Planck Institute for European Legal 
History, 2014). At 140 ff. 
158 
 
3.1 Diversity Jurisdiction and Legal Subjects: The Constitutional Origins of 
Investment Treaties 
Traditional accounts of the origins of modern Bilateral Investment Treaties 
(BITs)428 usually start with the failure to establish a multilateral platform for investment 
protection under the Havana Charter. According to this narrative, the United States was 
reluctant to participate in the discussions. As an alternative, according to this oft-cited 
history, the U.S. Congress opted for the second-best option:429 negotiating protections 
bilaterally, in an attempt to circumvent the opposition for a major overhaul of treaty 
protection.  
To be sure, this is a story of the emergence of bilateral investment treaties, not of 
the dawn of what one could call the regime of international investment. It should not 
cause any surprise, therefore, that the periods scholars usually ascribe to the development 
of international investment law are coincident with the many phases of bilateral 
investment treaties and, more often than not, include the adaptations and the institutional 
learning reflected in those practices.430 But recounting the history of international law 
                                                 
428 For the history and policy of investment protection before the Second World War, see Lipson, Standing 
Guard: Protecting Foreign Capital in the Nineteenth and Twentieth Centuries.  
429 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge: Cambridge 
university press, 2010). At 184. A similar point is made by Stephan W. Schill, The Multilateralization of 
International Investment Law (Cambridge: Cambridge University Press, 2009). At 370-371. Schill argues 
that BITs were negotiated because of a deadlock between capital-importing and capital-exporting countries. 
430 As Sonatarjah has aptly described, these periods can be studied through the writings of Kenneth 
Vandevelde, who himself has taken part in the construction of investment treaties. Kenneth J Vandevelde, 
"Us Bilateral Investment Treaties: The Second Wave," Mich. J. Int'l L. 14 (1992); "The Bilateral 
Investment Treaty Program of the United States," Cornell Int'l LJ 21 (1988); Bilateral Investment Treaties: 
History, Policy, and Interpretation. 
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only through treaties or customs does not take into account that modern law-making is 
becoming extremely complex.431 
Moreover, such an account fails to acknowledge that, at least in the U.S., the 
Havana Charter faced opposition precisely for its section on investment protection, which 
was seen as a weak form of protection and also as an opportunity for governments to 
support “harassment and interference with American enterprises operating in foreign 
countries,” as the lobbying group of the National Foreign Trade Council put it.432 Chief 
among those concerns was Chapter V on restrictive business practices.433 Mirroring 
American corporate law development, some government officials wanted to transfer 
antitrust measures to a global context. The move was obviously seen as threatening and 
sparked opposition from industrial associations, as shown by the statement from the 
National Foreign Trade Council. 
But there is still one important development that occurred before the final 
rejection of the Charter: the program for the development of new BITs was already 
                                                                                                                                                 
For a conservative reaction to the 2004 model, see Stephen M Schwebel, "The United States 2004 Model 
Bilateral Investment Treaty: An Exercise in the Regressive Development of International Law," 
Transnational Dispute Management (TDM) 3, no. 2 (2006). 
431 Koh, "Trasnational Legal Process." 
432 Mira Wilkins, The Maturing of Multinational Enterprise: American Business Abroad from 1914 to 1970 
(Cambridge, Mass.: Harvard University Press, 1974). At 288. Charles Lipson argues, in turn, that in 
response to the criticism espoused by the Council, the U.S. pushed for the inclusion of another article in the 
Geneva sessions of ITO. The subsequent failure of the negotiations was sparked firstly by the opposition 
from developing countries, which backed away from free-trade, and later by the lobbying from traditional, 
old-fashioned protectionists. For Lipson, this would be the cause behind the demise of the Havana Charter. 
Lipson, Standing Guard: Protecting Foreign Capital in the Nineteenth and Twentieth Centuries. At 87. 
433 See Tony A Freyer, Antitrust and Global Capitalism, 1930–2004 (Cambridge: Cambridge University 
Press, 2006). At 396: "The United States failed to pass the ITO, largely because Truman Administration 
officials failed to resolve how international antitrust enforcement might disrupt national support for 
cooperative commodity polices." 
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underway by the time the Charter was still being negotiated, with the support of the U.S., 
which hints at what might account for the first developments in modern international 
protection, at least in this country. 
In a testimony before the Committee on Foreign Relation of the U.S. Senate in 
1946, the Assistant to the Secretary of State told Senators that the provisions on the rights 
of companies that were included in the new model for treaties of commerce and 
friendship were “perhaps the most striking advance” in U.S. trade policy.434 That 
statement seemed to get at the preoccupation that was vented in a convention in New 
York about the future of the world economic order and the place corporations should 
have in it.435 
The typical wording of these innovative provisions to the policy regarding 
investment protection provided the following: 
Nationals and companies of either Party shall be accorded national treatment with 
respect to engaging in all types of commercial, industrial, financial and other business 
activities.436 
 
A more detailed clause, covering the standard of national treatment, is worded 
thusly in the treaty with Japan: 
National treatment accorded under the provisions of the present Treaty to companies of 
. . . shall, in any State, Territory or possession of the United States of America, be the treatment 
                                                 
434 Testimony of Deputy Assistant Secretary of State Linder, Hearing before a Subcommittee of the 
Committee on Foreign Relations, U. S. Senate, Eighty-second Congress second session, on treaties of 
friendship, commerce and navigation with Colombia, Israel, Ethiopia, Italy, Denmark, and Greece, May 9, 
1952, par. 4, apud: Walker, "Provisions on Companies in United States Commercial Treaties." 
435 Wilkins, The Maturing of Multinational Enterprise: American Business Abroad from 1914 to 1970. At 
288. 
436 U.S. Treaty of Friendship, Commerce and Naviagation with China, 1946 (63 Stat. Pt. 2, 1299). 
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accorded therein to companies created or organized in other States, Territories, and possessions of 
the United States of America.437 
 
This novelty has perhaps been overlooked. Although dating from a period that 
Vandevelde has dubbed the “modern treaties of friendship, commerce and navigation,” 
this provision on the rights of companies has a de facto function granting a company’s 
right of establishment. In that regard, one can’t help but notice that the wording of these 
clauses closely resembles the right of establishment provisions contained under the 
European Treaty of Rome.438 
Although they were latecomers to bilateral treaties,439 U.S. bureaucrats who were 
drafting the new treaties of friendship, commerce and navigation were keen on 
emphasizing that the new treaties would also cover the most significant part of the 
national interests to be protected abroad: the corporate interests. 
This was not a minor achievement, since it implied that countries that were not 
familiar with the corporate form would have to grant it legal status, even if the treaties 
did not have an obligation to legalize it. It would also mean that even those who did, but 
not on the terms of exporting capital countries, would have to grant legal status to 
                                                 
437 Treaty with Japan, Art. XXII, par. 4. 
438Companies or firms formed in accordance with the law of a Member State and having their registered 
office, central administration or principal place of business within the Community shall, for the purposes of 
this Chapter, be treated in the same way as natural persons who are nationals of Member States. 
“Companies or firms” means companies or firms constituted under civil or commercial law, including co-
operative societies, and other legal persons governed by public or private law, save for those that are non-
profit-making. Under the European Union, the freedom of establishment is regarded as one of the four 
essential freedoms, the others being the movement of goods, the movement of labor, and the movement of 
capital. These freedoms are the pillars of the European market economy, and, as the EU is keen on 
observing, they are essential to its liberal order. 
439 According to Walker Jr. the first modern generation BIT was signed by Germany. 
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different kinds of corporations.440 But how could that come about, since the definition of 
nationality and the protection of the corporate form would have implied a special 
protection of a private and domestic institution through a public international agreement? 
Why would such a development come precisely from the United States?  
As the drafters themselves have explained, the United States had witnessed the 
slow process of corporate citizenship recognition in its case law. In his contribution to the 
Cambridge American Economic History, Tony Freyer has claimed that the advancements 
in business law proved to be the underpinnings of the unprecedented growth the U.S. had 
experienced in the nineteenth century.441 The process that he describes is not a 
straightforward achievement, but rather an incremental interpretation of major economic 
shifts by U.S. institutions. It is a story of the formation of the American capitalist system, 
a narrative in which corporations are contrasted with public authority. Four precedents 
could be cited to describe this process.  
In the second half of the nineteenth century, the U.S. saw its population shift from 
a rural majority to an urban one. As a result of this phenomenon, the government made 
itself increasingly present, albeit in a decentralized fashion, mainly through states. In 
                                                 
440 To be sure, other treaties also contained provisions on companies' rights, as Walker Jr. himself 
acknowledges. For instance, in the series of treaties from 1923-38, there were dispositions on the rights of 
foreigners to establish corporations. Nonetheless, the new treaties changed this approach by extending these 
rights to a company establishing subsidiaries abroad. To a newly created company, it should be granted 
national treatment. 
441 In a similar vein, recent works that emerged after the financial crisis of 2008 have explored this link in 
the most innovative ways. Curtis J Milhaupt and Katharina Pistor, Law & Capitalism: What Corporate 
Crises Reveal About Legal Systems and Economic Development around the World (Chicago: University of 
Chicago Press, 2008). 
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Munn v. Illinois, the Supreme Court ruled that a state could maintain regulatory practices 
over business in the name of the public interest.442  
To be sure, this was not the first instance where the Court ascertained the powers 
of a state legislature (1877), but the fact that it did so when an economic revolution was 
taking place allows one to understand why corporations continued to be chartered under 
state legislation, as Tony Freyer has explained: 
These and other institutional conﬂicts stimulated the gradual expansion of federal 
administrative authority, including funding of the transcontinental railroads, the Interstate 
Commerce Act of 1887, the Sherman Antitrust Act of 1890, and the Bankruptcy Act of 1898. 
Congress also extended the right of those engaged in interstate business to remove cases from state 
to federal courts, fostering tension between state contract and tort rules and the federal common 
law built up around the Swift doctrine.443 
 
The Swift doctrine, as seen in the first chapter, was established much earlier, and 
it is known for having established the federal diversity jurisdiction.  
One could perhaps wonder if this understanding would apply to corporations. In 
fact, it was precisely through this analogy that corporate personality came into being. In 
this respect, another landmark decision was delivered in Santa Clara County v. Southern 
Paciﬁc Railroad (1886), in which the Court held that corporations were like natural 
persons and were to be protected under the Equal Protection Clause of the Fourteenth 
Amendment.  
                                                 
442 It is worth noting, however, that the defense of state autonomy worked in tandem with an enlarged 
national authority, especially, as Tony A. Freyer points out, for such new technologies as the telegraph. See 
Pensacola Telegraph Co. V. Western Union Telegraph Co, 96 US 1 (1878). 
443 Tony A. Freyer, "Business Law and American Economic History," in The Cambridge Economic History 
of the United States ed. Stanley L. Engerman and Robert E. Gallman (Cambridge: Cambridge University 
Press, 2008). At 465. 
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It is worth noting that, as also seen in the first chapter, the granting of rights to 
corporations did not wait until Santa Clara County to take place. In Darmouth College v. 
Woodward (1819), some rights under the U.S. Constitution were granted to corporations. 
The rather curious development in Santa Clara was perhaps that the clause of equal 
protection, one of the cornerstones of national Reconstruction legislation after the Civil 
War, which had mainly been designed for the formal inclusion of the slave population, 
was used as a de facto form of regulating corporate activity through judicial reasoning. 
Be that as it may, the most striking decision for our purposes was made in Bank of 
Augusta v. Earle (1839), in which the Court held that states are to respect the rules 
created by another confederate member with respect to the rights of corporations. In its 
ruling, the Taney Court stated that the obligation of respect emerged out of the rule of 
comity: 
The term 'comity' is taken from the civil law. Vattel has no distinct chapter upon that 
head. But the doctrine is laid down by other authorities with sufficient distinctness, and in effect 
by him. It is, in general terms, that there are, between nations at peace with one another, rights, 
both natural and individual, resulting from the comity or courtesy due from one friendly nation to 
another. Among these, is the right to sue in their Courts respectively; the right to travel in each 
other's dominions; the right to pursue one's vocation in trade; the right to do all things, generally, 
which belong to the citizens proper of each country, and which they are not precluded from doing 
by some positive law of the state. Among these rights, one of the clearest is the right of a citizen of 
one nation to take away his property from the territory of any other friendly nation, without 
molestation or objection. This is what we call the comity of nations. 
 
The reference to international law could perhaps strike one as being misleading: 
what, out of every law discipline, has international law to do with corporate law? That 
question, however, would miss the point. In truth, the ruling shows that the very 
foundation of the American economic model rests on a forgotten principle of 
international law. Claiming that it pertains to international law just confounds the subject 
even further. As Alex Mills has demonstrated, both public and private international law 
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are intermingled in their origins.444,445 What the principle of comity actually amounted to 
was that corporate citizenship in the U.S. was to be given by state legislatures while they 
would freely pursue their practice nationwide. In other words, the combination of all 
these precedents explains why corporate law in the U.S. remains a matter of state 
jurisdiction while at the same time being litigated in federal courts.  
Such a conclusion is not too far off from to one that Hermann Walker Jr. reached.  
When defining the corporation that now received protection under the treaty, 
Herman Walker Jr. recalled Chief Justice Taney, in his oft-cited statement in Bank of 
Augusta v. Earle, saying that “a corporation is as creatures of sovereignty which can exist 
only within the jurisdiction of the state creating it and cannot move or migrate outside 
that jurisdiction.”446 Such a position, as the author claimed, held sway in American legal 
culture up until the turn of the Century: 
As a practical matter, it was not until about the last quarter of the nineteenth century 
that men’s minds had become habituated to corporate activities which crosses state lines; and it 
was not until well into that quarter-century that authority for the creation of mercantile 
corporation, the particular type most readily associated with the traditional avowed purposes of a 
commercial treaty, came to be granted by many of the states. 
 
The development of the rule of the corporate entity with international implications 
benefitted from the experience of the United States in not only granting legal personality 
                                                 
444 See Alex Mills, "The Private History of International Law," International & Comparative Law 
Quarterly 55, no. 1 (2006).  
445 A similar account could perhaps be told by the preference in the United States for the term “conflict of 
laws” instead of “private international law.” Although the two terms are usually used interchangeably, the 
American Society of International Law later opted to use “private international law” when the problem was 
not only deciding which domestic law was applicable, but also in which forum should it be claimed. 
446 Walker, "Provisions on Companies in United States Commercial Treaties." At 375. 
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to corporations, but also of creating permissible rules for strategic behavior,447 something 
that would later be seen as forum shopping. As been affirmed previously, the case law 
emerged from a series of disputes among states, which initially held the power to 
legislate over their subject, in conflicts of jurisdiction over corporations that held 
activities outside the state of incorporation.448 One should also keep in mind that the rule 
of comity, which was also of significant importance in solving these conflicts, was 
similarly developed incrementally through a long series of cases.  
Herman Walker Jr. summarizes the development of the international rule as 
thus: 
The simple “classical” test, which has been found acceptable by all countries with 
which the United States has signed commercial treaties since the last war, nevertheless follows a 
number of earlier treaties, especially examples dating from the last century, and is consonant also 
with other precedents. Further, it represents the practice followed by Unites States courts in 
determining the “citizenship” of corporations for jurisdictional purposes.449 
 
It is striking how such remarks were closely followed by Leo M. Drachsler, a 
former Prosecutor at war trials in Nuremberg and a colleague of Herman Walker Jr. in the 
Executive:450 
The starting point in United States legal thought with respect to corporations is the 
existence of multiple state laws governing corporate activity premised on the concept that except 
for certain constitutional clauses, each state of the Union is a foreign to the other as any foreign 
nation is to the United States of America. So pronounced is the attitude that the great weight of 
writing in the field of law governing foreign corporations refers almost exclusively to relations 
among the states of the United States. 
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United States Commercial Treaties." At 375. 
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In clarifying that position, the new treaties also contained a provision on such 
rights in the following terms: 
National treatment accorded under the provision of the present Treaty to companies of . . . 
shall, in any State, Territory or possession of the United States of America, be the treatment 
accorded therein to companies created or organized in other States, Territories, and possessions of 
the United States of America.451 
 
The most immediate consequence of granting corporations personality is to extend 
them the right to access to courts. But the modern treaties452 of investment did this in four 
steps.453 First, they state that the parties shall grant companies the standard of national 
treatment, i.e., to grant them rights in terms no less favorable than those applicable to 
domestic companies. Secondly the treaties contain a provision extending “the non-
discrimination rules to requirements regarding security for costs.”454 Thirdly, the right 
also includes adjudicating bodies that are not necessarily linked to the Judiciary, such as 
administrative tribunals and agencies. Finally, the right can be recognized even if the 
subject company has not been admitted to do business in gross violation of contract law 
or intellectual property rights.  
Through the standard of national treatment, it is also possible to derive a set of 
functional rights of companies, since these new treaties “assure to companies of either 
party equality of treatment with companies of the other party, with respect to engaging in 
                                                 
451 E.g. Treaty of Japan Art. XXII, par. 4. Apud Walker, "Provisions on Companies in United States 
Commercial Treaties." at 390. 
452 The term “modern treaty” was used in reference to the treaties concluded “following World War II.” See 
Vandevelde, "The Bilateral Investment Treaty Program of the United States." At 206. 
453 Walker, "Provisions on Companies in United States Commercial Treaties." At 384. 
454 Ibid. at 384. 
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all ordinary business activities, commercial, industrial and financial.”455 If national 
treatment is not the standard agreed upon rule, then companies enjoy, as a minimum, the 
protection of the most favored nation principle.  
These rules do not apply to property protection. The standard, in such cases, is still 
close to traditional international law, providing for prohibition of arbitrary seizures and 
the provision of “prompt, just and effective compensations” in the event of expropriation 
measures.  
In other words, it is not the mere signing of bilateral treaties of bygone eras that 
marks the rising of IIL, but the admission of companies as rights holders under 
international law. 
Such a development also marks, under Walker’s view a significant 
accomplishment, albeit a quantitatively modest one: 
They mark a definite advance in an area in which progress through multilateral 
agreement has so far been lacking. There are sufficient realized examples, considering the variety 
and the geographical spread of the countries party to them, to form a clear and forward-looking 
pattern. The growth of this pattern, if and as it occurs with the accretion in time of additional 
examples, should be conductive to the development of international standard of practice, not to say 
the crystallization of principles of international law, with respect to the treatment of companies. 
This consummation would seem especially appropriate in an age when international trade and 
business are so predominantly conducted through the corporate medium.
456 
 
Again, it is worth noting that these remarks were made by someone who actively 
participated in conducting American foreign policy following the Second World War. 
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Walker co-authored a book with Robert Renbert Wilson, another key figure of the time, 
on the protection of foreign investment.457 
Ten years after the modern treaties began to appear, Robert R. Wilson, writing in 
the Editorial Comment section of the American Journal of International Law, signalled 
out what, under his view, were the major features of IIL. Along with the provisions 
concerning real property, “there is provision for companies organized in one party state to 
engage in listed types of activities […] and for national and companies of one party state 
to organize, control, and manage companies under the laws of the other party state.”458 
3.2 The Formal Implementation of the Prohibition of Denial of Justice 
One would be rather surprised to see how little reference, if any at all, was made 
to the clause of “equitable treatment” or “fair and equitable treatment.” To be sure, these 
were clauses that were present in almost all the treaties that were signed at that time, and 
they were also present in the Havana Charter.459 A possible explanation is due to the fact 
that the major concern, in terms of policy for investment protection, was with 
expropriation, a topic that did deserve attention from the early drafters as well as from 
policy-makers. This is because as early as 1952, debates on sovereign rights over 
nationalization seemed too politically driven, and investment treaties were used to avoid 
the troubles the United States had in places such as Russia and Mexico.460 
                                                 
457 Robert Renbert Wilson, "A Decade of New Commercial Treaties," ibid., no. 4 (1960). At 929. 
458 Ibid. at 929. 
459 Marcela Klein Bronfman, "Fair and Equitable Treatment: An Evolving Standard," Estudios 
Internacionales  (2005). At 615. 
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Be that as it may, if through legal terms it is possible to see the implications a 
right of standing gave to corporations, the social effects such a change begin to enact 
should also be stressed. The novelty that these treaties enacted coincided with three key 
developments in world society. First, there was an expansion of the limits of social 
systems beyond state borders. In other words, the emergence of a “world society”461 
removed functional systems out from under the umbrella of an exclusive organization, 
namely the state.462 Secondly, the emergence of the multinational corporation as “an 
actor” in society engendered a shift in international relations scholarship, which had to 
forge new conceptual frameworks to deal with a “plurality” of agents. Finally, the 
irritations that these dynamics brought to the legal system was a major thrust behind the 
fragmentation of international law. 
Corporations are key organizations in the economic system, and they almost 
function as a proxy for the market.463 In that position, having them organized as a 
collective unity is surely a form of inclusion, which prompted calls for a shift in the 
concept of subject toward that of organizations.464 Be that as it may, legally organized 
corporations are not mere “subjects” of rights, but they are endowed with a special 
                                                 
461 Niklas Luhmann, "Globalization or World Society: How to Conceive of Modern Society?," 
International Review of Sociology 7, no. 1 (1997). 
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463 “Industrial firms may be said to ‘own’ their markets in much the same way that academics from various 
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behaviour.” "Where Do Markets Come From?," American journal of sociology 87, no. 3 (1981). At 518. 
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privilege, which is the possibility of inflicting competition damage without taking 
responsibility for it.465 As seen in the first chapter, to effect such a mechanism, law had to 
shift the definition of organizations, which had been public entities, since chartering 
meant special privileges, to make them private.466 In the language of the legal system, 
competition was a public good.467 
Another relevant effect of the changes enacted was that the international 
protection of contracts and properties abroad meant, in reality, that the structural coupling 
between the legal and economic systems has now become the medium for the medium of 
politics, only, however, on a global scale. This is a relevant insight. It dispels the primacy 
of the state in describing the state of affairs in international settings. One should keep in 
mind Luhmann’s remarks reckoning that the structural coupling between the legal and the 
economic system are not related to the political system; in fact, the discussion on 
intervention and the limits of intervention, or even regulation and the limits thereof, is not 
really relevant for the political system when it comes to the actual implementation of 
these acts. As Luhmann explains, “All that matters for the autopoiesis of the political 
system is collectively binding communication about intentions to intervene, and not the 
actual effects of intervention—which occur much later, or not at all.”468 
                                                 
465 Ibid. at 400. 
466 The word “investment,” which has come to be used to define a whole branch of international law, 
derives from the Spanish “investido,” a term that designated the person who put on the official vestments 
that were required to perform public functions. In contrast to the many histories devoted to international 
investment law, the etymology of the concept still holds the meaning that investment regimes perform 
today: to grant special privileges to capitalist production.  
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It seems as though intervention should not be taken too seriously, but it should not 
be taken lightly either. In international relations, a whole body of work has dealt with the 
emergence of these new “actors.” The very terms interstate, transgovernmental, and 
transnational have been coined to allow analysis to happen.469 In a group of studies at 
Harvard University, Raymon Vernon, an American economist who had participated in 
the Marshall Plan,470 began working on the Multinational Enterprise Project. The term 
multination had been used in the first half of the twentieth century to describe integration 
problems in what today we would call multi-ethnic societies. Until that period, nations 
were just a part of the political vocabulary of Victorian society.471 
To recall one of the most influential books of that time,472 and as many key 
scholars of that period claimed,473 the rise of the multinational corporation put 
sovereignty at bay. The work of these scholars aimed to respond to what in systems 
theory one cannot answer, namely how, and to what extent, should a country relinquish 
its sovereignty while retaining power to pursue legitimate economic interests.474 Later on, 
this line of research gave birth to a much more sophisticated concept. Heavily influenced 
by Polany, Ruggie developed the notion of “embedded liberalism” to refer to the fact 
that, during Bretton Woods, what was taking place was a new version of liberalism. The 
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term was devised to explain complex interdependence: how states held autonomy, while 
still needing to cooperate.  
The standard definition of a regime under international relations theory defines it 
as “social institutions around which actor expectations converge in a given area of 
international relations.”475 Regimes, therefore, are limits on the discretion an actor 
possesses in conducting his businesses and are, thus, “akin to language,” since they have 
an intersubjective quality.476 Building on this notion, Ruggie later argued that 
international relations could be best explained through the fusing of the legitimate social 
purpose and power, to which he ascribed the term “embedded liberalism.” It consisted, 
therefore, of striking a balance between multilateralism and domestic stability; in 
economic terms, this means that governments would be more likely to favor a form of 
                                                 
475 Krasner, "Structural Causes and Regime Consequences: Regimes as Intervening Variables." at 2. 
476 John Gerard Ruggie, "International Regimes, Transactions, and Change: Embedded Liberalism in the 
Postwar Economic Order," ibid. at 380. Ruggie claimed that “these regimes, then, are neither determinative 
nor irrelevant, but provide part of the context that shapes the character of transnationalization.” Ruggie’s 
analysis was quickly welcomed under international relations scholarship. Only later did the relevance of his 
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Howse, used Ruggie’s concepts to describe the functioning of the WTO. Today his contributions have 
become a central tenet of international relations and international law efforts at joint methodology. In a 
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the LSE professor, “its most distinctive contribution is to our understanding of the nature of regime – in 
particular, their intersubjective quality.”476 By this he means an emphasis on the nature of regimes as being 
akin to language: they provide a framework for collective intentionality. Regimes provide “cognitive 
scripts” giving meaning to behavior, a central feature for making social action possible. Moreover, a regime 
consists of what Howse dubbed “constitutive rules”: they do not regulate trade, as in the case studied by 
Ruggie, but they create the very possibility of playing the game. This focus on “communicative dynamics,” 
as Lang registers it, seems to place Ruggie’s contribution under the helm of constructivism. This is 
important because it allows one to apply the same concepts used under regime theory to legal systems: 
“like the trade regime, we may expect trade law to have not just a regulative but a constitutive function.” 
See Jeffrey L Dunoff, "Rethinking International Trade," U. Pa. J. Int'l Econ. L. 19 (1998). Robert Howse, 
"From Politics to Technocracy—and Back Again: The Fate of the Multilateral Trading Regime," American 
Journal of International Law 96, no. 1 (2002). Andrew TF Lang, "Reconstructing Embedded Liberalism: 
John Gerard Ruggie and Constructivist Approaches to the Study of the International Trade Regime," 
Journal of International Economic Law 9, no. 1 (2006). 
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international division of labor that, while gaining in some form of comparative 
advantage, also minimizes the risks of disruptive innovation domestically. In other words, 
it is not a proper laissez-faire, but as Polany would have argued, an invented laissez-
faire.477 
It is curious to note that what Ruggie attempted to describe with these concepts 
was a definition of “regime change.” He claimed that through the notion of “embedded 
liberalism,” it was possible to observe how states could change instruments (rules and 
procedures) while maintaining the normative framework (principles and norms) intact.478  
Of course, the methodological approach developed by international relations differs from 
that of systems theory. In a sense, it could be claimed that what lawyers are attempting to 
do now under the Luhmannian framework is very much akin to what political scientists 
were doing in the 1970s. The terms “international constitution” or “transnational 
constitution” are sometimes linked to the description of governance space left to local 
political bodies in the age of globalization. Systems theory, however, provides a 
framework through which the changes in legal programs could be interpreted not as an 
exclusive product of power politics—the claim behind the theory of sources—but 
                                                 
477 What kind of division of labor among the industrialized countries do these patterns portray? It is, in 
Cooper’s words, one characterized by a “narrowing of the economic basis” on which international 
transactions rest. By this, he means that international economic transactions increasingly reflect the effects 
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175 
 
through the mutual learning between functional systems.479 In other words, it provides an 
explanation, albeit a functional one, for why “the fragmentation of global law is more 
radical than any single reductionist perspective—legal, political, economic or cultural—
can comprehend.”480 
 If it is indeed possible to claim that the concept of a corporation, through an 
ingenious combination of property and contract, represents, at the organizational level, 
the structural coupling between law and economics, then the decisions within the 
organization, mainly justified by ownership that is “the disjunction of the requirements 
for consensus,”481 can be seen in their full significance. Decisions can be forcefully 
implemented because changes in the validity of law make the political system react.482 
This is more significant than the developments of a lex mercatoria,483 but it should not be 
taken to mean the creation of legal orders from each individual enterprise.484 By granting 
a right to access to court, investment treaties allowed for a prohibition of the denial of 
justice to be articulated against an entire country. If more research is needed to 
understand what structural conditions were changed by the articulation of such principles 
in legal orders, in international law, then, one can only speculate: might the prospect of 
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having to present litigation have forced countries to adopt an overly liberal economic 
program out of fear of having it challenged if they did otherwise?485 Or is it not enough 
of a guarantee for firms who must gather additional elements to prove a prohibition of 
prohibition of denial of justice? 
 These are the features that have prompted legal scholars to explain why states 
adhere to such treaties in the first place. This is a troubling question if one considers that 
the regime evolved despite the opposition—the fierce opposition, one could claim486--
from developing countries.487 Against such a unidirectional approach, Elkins, et al. have 
                                                 
485 In a letter to the American Congress signed by more than 200 academics, similar concerns were voiced 
by people like Joseph Stiglitz and Laurence Tribe on the following terms: “Through ISDS, the federal 
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constitutional and administrative law as treaty claims, and take those claims to a panel of private 
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TPP. In short, ISDS lacks many of the basic protections and procedures of the justice system normally 
available in a court of law. There are no mechanisms for domestic citizens or entities affected by ISDS 
cases to intervene in or meaningfully participate in the disputes; there is no appeals process and therefore 
no way of addressing errors of law or fact made in arbitral decisions; and there is no oversight or 
accountability of the private lawyers who serve as arbitrators, many of whom rotate between being 
arbitrators and bringing cases for corporations against governments. Codes of judicial conduct that bind the 
domestic judiciary do not apply to arbitrators in ISDS cases.” In: Robert Howse, "International Investment 
Law and Arbitration: A Conceptual Framework," in International Law and Litigation, ed. Helene Ruiz-
Fabri (Berlin: Nomos Press, 2017). 
486 Many have indeed occurred long before the NIEO Resolution. Months after the approval of the Havana 
Text, Latin American countries made explicit their reservations in almost every conceivable aspect of 
investment protection at the Ninth International Conference of American States. Charles G. Fenwick. The 
Ninth International Conference of American States.  42 American Journal of International Law 561. 
487 The quest for the sovereignty claim over permanent resources was approved by the General Assembly in 
1952, under the initiative of Uruguay and Bolivia. General Assembly Resolution 626 (VII). For a longer 
177 
 
argued that investment treaties consist of a program of credible commitments by host 
countries to abide by the rules that protect foreign property; developing countries have an 
incentive to adhere to such treaties to showcase a liberal stance.488 This argument is 
understandable since “BITs give host governments a competitive edge in attracting 
capital if there are otherwise doubts about their willingness to enforce contracts fairly.”489 
Thus, the commitment is expressed through clarification, government involvement, and 
enhanced enforcement490.  
Their explanation could perhaps best be called the competition model, as it 
documents that host countries compete for finite capital resources. The result of this 
competition it that it “minimally improves access to capital at a high cost to national 
sovereignty.”491 This is so because competition for capital has “distributive 
consequences,” a trait that resembles Marx’s depiction of competition among workers 
being worse than that among capital owners.  
Of course, the competition model has the virtue of underlying the main drivers of 
international investment decisions, which are correlated with the spread of BITs. In this 
respect, the theory claims that treaties should be distributed among host countries and that 
they are more likely in countries where competition for capital is most intense. The 
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spread, in turn, should occur more frequently at times where the investment pool rises. 
Finally, host countries that lack credibility are usually the first to take part in it. 
Thus, the model provides a great accounting of the spread of bilateral treaties, and 
it also is a predictive instrument. But it has underlying assumptions: whereas the model 
remains doubtful of ideological reasons, it nevertheless assumes that developed countries 
have the treaties ready, so it is up to host countries to adhere to investment treaties. In 
sum, under the competition model, in the free market for development ideas, developed 
countries have pret-a-porter solutions for developing ones.  
Although the model is a capable narrative for the spread of treaties, it fails to 
account for the underpinnings of the regime, which are, in reality, the normative 
assumptions of investment law. This is a highly debated issue because it touches on the 
assessments of the accomplishments of the New International Economic Order and the 
assumption, or claims, as to whether or not it toppled the customary international law. In 
other words, from a legal perspective, addressing the question of why states adhere to 
investment treaties depends on two questions: the first is if there is an interest of the state 
in submitting its decisions to an international adjudicatory body; the second, of whether 
or not the rules were created by these new bilateral investment treaties. To these two 
questions we now turn. Firstly, we will attempt to describe the sources that are usually 
pointed to as evidence of international legal norms. Secondly, we will examine whether 
these elements are coherent enough to allow for court adjudication or whether they are a 
cause of the troubles of the regime. The precise definition of the problem will allow us to 
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understand whether the constitutional concept, as recalled in the last two chapters, could 
provide a solution. 
3.3 The Normative Framework of International Investment and the Dormant 
Equitable Standard 
 International lawyers have a hard time these days. The status of the judicial 
branch as a contra-majoritarian institution is well debated within domestic orders, with 
the key tenets of the discussion relying on the democratic accountability of a non-elected 
decision-maker.492 In international law, however, accountability must rely not only on 
democracy, but also on the sovereignty rights each nation has. 
 However problematic the concept of legal source is, it still provides an 
authoritative framework in which international law can take place. That authority is said 
to have come from sovereignty itself,493 but maybe it is simply best that we regard it as 
rules of change.494 As no treaty on the right of companies was available before the second 
half of the twentieth century, one would have to look to state practices as evidence of 
either a customary source or of general principles of law. But how to start looking? 
 As the boom of investment treaties took hold at the beginning of this century, 
awards came to be granted not on the basis of the right to property—the key substantive 
concern of the treaties devised in the United States—but on the rather “dormant” clause 
of fair and equitable treatment: “even though those who established the US BIT 
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University Press, 1986). At 67. 
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programme stressed the need for treaty protections against expropriation, the treaty based 
protection ensuring ‘fair and equitable treatment’ (‘FET’) is the most important and 
frequently adjudicated question.”495 As another writer puts it, FET is the most 
successfully argued investors right in the experience of international adjudication496—and 
also the most ubiquitous.497 These clauses, however, as we will see later, are extremely 
vague, so it is no wonder why lawyers have devoted many books to the scope of the 
clause. One of these approaches has, more recently, been a turn towards the use of 
history, to examine instances of where dispositions of such a right could be gleaned.498 
 Scholars have drawn on the articulation of the protection of aliens abroad to claim 
that FET reveals the internationally recognized principle of minimum standard,499 as well 
as a customary international law.500 From what we saw in the second chapter, however, 
the minimum standard simply provided a standard of review for when a claim of denial 
justice was articulated, and one must provide grounds for what the outcome of its 
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prohibition would be. These grounds tended to vary, and they were context dependent, so 
it is important to examine the actual cases in which that argument was raised. 
 Elletronica Sicula S.p.A was the only instance where the ICJ was called upon to 
interpret the rule.501 There were, to be sure, other instances in which the arguments were 
presented before the Court, but in those cases, the Court dealt with them specifically.502 
The Permanent Court, however, dealt with considerably more cases, albeit in none of 
them was there evidence of a full definition of the principle. In Oscar Chinn,503 for 
instance, although the United Kingdom had raised questions pertaining to the minimum 
standard, the Court dismissed the claims of (i) infringement of the rights of equality, 
stating that the right amounted to no discriminatory treatment on the basis of 
nationality,504 and (ii) infringement of vested rights.505 In the Phosphates case, the Court 
                                                 
501 Elletronica Sicula S.p.A.(USA v. Italy) [1989] ICJ Rep 15, par. 111. The primary standard laid down by 
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502 In the Ambatielos case, United Kingdom v. Greece, ICJ Case, Merits Obligation to Arbitrate, Judgement 
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505 “No enterprise—least of all a commercial or transport enterprise, the success of which is dependent on 
the fluctuating level of prices and rates—can escape from the chances and hazards resulting from general 
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could not examine the question of denial of justice, but it did establish the principle that a 
denial of justice can only occur with no remedy or when an undue delay follows an 
illegal act.506 In the de Mavrommatis Concessions Case, the PCIJ first approached the 
question of diplomatic protection, recognizing it as a principle of international law.507 
 It is worth noticing that none of these cases deals directly with what later become 
known as the minimum standard, after Hull’s speech at the American Society of 
International Law. The closest that the Courts get to that concept has been when they 
examined arguments on violations of “vested rights.”508 Even when using this term, the 
                                                                                                                                                 
economic conditions. Some industries may be able to make large profits during a period of general 
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meaning of Article 26 of the Palestine Mandate.” Mavrommatis Palestine Concessions (Greece v. U.K.), 
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context was closer to what today one would argue as a right of property, a defense against 
expropriation.509 
 Arbitral decisions on diverse mixed claims commissions present a clearer picture 
of the standard invoked nowadays. In LFH Neer and Pauline Neer510, for instance, Fred. 
K. Nielsen, in a separate opinion, affirmed that even if illegal conduct cannot be find in 
domestic law, that would not preclude international organizations from deciding upon it. 
He later argued that “the propriety of governmental acts should be determined according 
to ordinary standard of civilization, even though standards differ considerably among 
members of the family of nations, equal under the law.” He later stated that although it is 
difficult to establish, such acts could be exemplified by “obvious error in the 
administration of justice, or fraud, or a clear outrage.”  
 There are other instances in which the same line of reasoning can be gleaned. To 
be sure, the Neer award is itself based on previous claims commissions, such as the one 
with Costa Rica and Venezuela. Also, the same reasoning was later repeated in Chattin, 
notwithstanding the fact that Nielsen was dissenting.511  
 To be sure, there were other instances where similar arguments were raised, but 
the content did not vary from that of the Neer claim. As a testament to its significance, 
                                                 
509 It is worth recalling that the concept of “vested rights” is referenced in American jurisprudence in the 
works of Joseph Beale. In his Treatise on the Conflict of Law, he noticed that Story’s description of the rule 
of comity was not as the Dutch model prescribed: “instead of the Dutch theory of comity, the common law 
has worked out indigenously a theory of vested rights which serves the same purpose, that is, the desire to 
reach a just result, and is not subject to the objections which can be urged against the doctrine of comity.” 
Joseph Henry Beale, A Treatise on the Conflict of Laws (Cambridge: Harvard University Press, 1916). p. 
105. 
510 LFH Neer and Pauline Neer (US v Mexico) (15 October 1926)  
511 B. E. Chattin (US v Mexico) (23 July 1927). 
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Edwin Borchard, in a commentary for the American Journal of International Law, later 
remarked that the opinion was to be commended. Later in the text, he summarized the 
opinion: “the Commission seems firmly convinced that the test of ‘denial of justice’ in 
these matters is not merely the municipal law, or the equality of treatment of aliens and 
nationals, but whether the act or omission in question, on which governmental 
responsibility is predicated, meets the so-called international standard of civilized 
justice.”512 Though one might get the impression that this was a substantive right, 
Borchard then explains exactly what the decisions implied: “the Commission, thus, seeks 
to establish a kind of international ‘due process of law,’ by which the legitimacy and 
propriety of national action may in last resort be tested.”513  
 The point raised by Borchard is a fundamental one. It is extremely difficult to 
draw substantive principles from a formal standard. Thus, the question is translated to a 
problem of jurisdictional competence. This view has apparently been followed by later 
developments. The International Law Commission has recognized, for instance, that 
denial of justice is an act that falls under Article 4 of the Draft Articles on State 
Responsibility.514 It also important to bear in mind that, in the same document, that 
Commission created a clause requiring the exhaustion of local remedies, expressly citing 
                                                 
512 M. Borchard Edwin, "Important Decisions of the Mixed Claims Commission United States and 
Mexico," The American Journal of International Law 21, no. 3 (1927). At 521. 
513 Ibid. at 521. 
514 ILC, Articles on State Responsibility, Yearbook of the International Law Commission, 2001, vol. II, UN 
DOC A/CN.4/SER.A/2001/Add.1 Part Two. 
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Calvo. But what actually amounts to a denial of justice seems to be, again, only a 
procedural right: the right to a fair trial.515 
 The gravest problem with “the minimum standard” is not so much whether or not 
it derives from customary international law, or from a specific treaty provision, but rather 
the question of in relation to which parameter the right could be invoked. In other words, 
in relation to which country should one measure if the trial can be deemed fair? This is 
precisely where the history of the concept can only provide a negative answer: the 
minimum standard was conceived in reference to “civilized nations,” a principle that, 
after the turn of the century, seemed too far off to be used.516 
 This last point, it seems, is what is at the center of the problems with the current 
regime, even if the right to a fair trial could be invoked in reference to international 
human rights mechanisms.517 The problems that are currently been targeted in the regime 
stem, at a deeper level, not only from the lack of precision in a clause that, up until the 
last decade of the twentieth century went unnoticed, but also from this foundational 
principle to which the constitution has held up as an answer. This is the question to which 
we now turn. 
3.4 The acoustic separation between states and arbitrators 
 In a recent book chapter, Fabio Morosini and Michelle Badin call attention to the 
new forms of investment protection that are currently being developed in the Global 
                                                 
515 Paparinskis, The International Minimum Standard and Fair and Equitable Treatment. 
516 Gerrit W Gong, The Standard of" Civilization" in International Society (Clarendon Press, 1984). 
517 Paparinskis, The International Minimum Standard and Fair and Equitable Treatment. At 224 ff. 
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South. To be sure, theirs is a striking contribution to a still underexplored theme. In this 
work, they have presented a synthesis of the criticism currently directed toward the 
investment regime: 
The current investment regime faces structural challenges, which are rooted in different and 
interrelated explanations. One factor associated with such crisis is the increasing discomfort about 
the actual effects of international investment agreements (IIAs) in promoting FDI. A second factor 
relates to the controversial nature of investment agreements that unduly protect private property at 
the expense of the right of host countries to regulate in the public interest. Third, there is a 
growing demand for a more balanced approach between investors and states, imposing more 
obligations on the former. Finally, the legitimacy crisis of the investment regime is linked to the 
contested benefits of investor- state dispute settlement (ISDS), which is grounded on the potential 
disparity of treatment between foreign investors and domestic investors, arbitrator’s bias, lack of 
arbitrator accountability, lack of transparency, absence of amicus curiae and third-party 
participation, inconsistency of awards, absence of an appeals mechanism and constraint on policy 
space. While these structural challenges affect both developed and developing countries, their 
responses vary according to the size of their markets and developmental needs, and their leverage 
in the international investment regime.  
 
 Their criticism is not new, but they provide a good framework for understanding 
the law’s function in the international order. To be sure, assessing whether or not treaties 
are true to their promise to attract foreign investment is a debate that requires economic 
analysis.518 For a similar reason, legitimacy is a problem that the legal system cannot 
solve.519 From the standpoint of the theory adopted in this thesis, the only claim that can 
be addressed in here is the one of balancing and consistency, which is at the core of the 
fair and equitable treatment clause. 
 Fair and equitable treatment is a standard of review, that is, a standard that is 
directed to judges, in contrast with the standard of conduct, which is addressed to the 
                                                 
518 Eric Neumayer and Laura Spess, "Do Bilateral Investment Treaties Increase Foreign Direct Investment 
to Developing Countries?," World development 33, no. 10 (2005). 
519 Luhmann, Law as a Social System. At 470. 
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States.520 This might be counterintuitive, especially given the wording of these 
provisions: 
“Each Party shall accord to covered investments treatment in accordance with customary 
international law, including fair and equitable treatment and full protection and security.”521 
 
“Each Contracting State shall in its territory in every case accord investments by investors of the 
other Contracting State fair and equitable treatment as well as full protection under this Treaty.”522 
 
“Investment and activities associated with investments by investors of the other contracting party 
shall be accorded in all times fair and equitable treatment and shall enjoy constant protection and 
security in the territory of the other contracting party.”523 
 
 As is possible to tell from the text of these provisions, the option to adopt the 
clause of “fair and equitable treatment” would necessarily oblige international lawyers to 
uncover the “ordinary meaning” of the terms. But recourse to a dictionary would only 
lead to yet another circular definition.524 
 The interpreter is forced, then, to search for an answer in the “object and purpose” 
of the treaty. Recourse to the preamble of the treaties is usually a good starting point, and 
                                                 
520 Meir Dan-Cohen, "Decision Rules and Conduct Rules: On Acoustic Separation in Criminal Law," 
Harvard Law Review  (1984). Dan-Cohen separated two types of norms, one that is directed towards the 
judge and another that directed toward everyone else.  
521 Department, "Us Model Bilateral Treaty". To be sure, the model treaty has moved on to detailed 
discussions of the scope of the treatment. For instance, paragraph two has the following provision: “2. For 
greater certainty, paragraph 1 prescribes the customary international law minimum standard of treatment of 
aliens as the minimum standard of treatment to be afforded to covered investments. The concepts of ‘fair 
and equitable treatment’ and ‘full protection and security’ do not require treatment in addition to or beyond 
that which is required by that standard, and do not create additional substantive rights. The obligation in 
paragraph 1 to provide: (a) ‘fair and equitable treatment’ includes the obligation not to deny justice in 
criminal, civil, or administrative adjudicatory proceedings in accordance with the principle of due process 
embodied in the principal legal systems of the world; and (b) ‘full protection and security’ requires each 
Party to provide the level of police protection required under customary international law.”. 
522 Federal Ministry for Economics and Technology, "Germany Treaty Model,"  
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2865. 
523 China and Argentina BIT,  http://investmentpolicyhub.unctad.org/Download/TreatyFile/79. 
524 Rudolf Dolzer, "Fair and Equitable Treatment: A Key Standard in Investment Treaties," The 
International Lawyer  (2005). 
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in many of the arbitral decisions given against Argentina, fair and equitable treatment 
was interpreted in light of the teleology thus envisioned by the tribunal. 
 In LGE Energy Corp., for instance, the ICSID argued that:  
“Several tribunals in recent years have interpreted the fair and equitable treatment standard in 
various investment treaties in light of the same or similar language as the Preamble of the 
Argentina-US BIT. These tribunals have repeatedly concluded based on the specific language 
concerning fair and equitable treatment, and in the context of the stated objectives of the various 
treaties, that the stability of the legal and business framework in the State party is an essential 
element in the standard of what is fair and equitable treatment. As such, the Tribunal considers this 
interpretation to be an emerging standard of fair and equitable treatment in international law.”525 
 
 The Argentinean cases are exemplary in setting the standard for future 
interpretations of the FET clause,526 to the point where some arbitrations have referred to 
a “principle” of “stability and predictability.”527  
 Doctrinally, this has been summarized as a standard that has “a strict focus on the 
state of the law at the time of the investment, laying the basis and limiting expectations 
protected by the standard.”528 It should not come as a surprise, then, that the difference 
between the expectations of a given investment and its aims in terms of regulatory 
adjudication can eventually collide—and this precise space of harmonization has then 
been viewed as a “regulatory space”529 to be thought through as a prototypical instance of 
global administrative law.530  
                                                 
525 LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, ICSID 
Case No. ARB/02/1, Decision on Liability, 3 October 2006, para. 125 
526 José E Alvarez, "The Once and Future Foreign Investment Regime," in Looking to the Future (Brill, 
2010). 
527 BG Group Plc. v. Argentine Republic, UNCITRAL, Award, 24 December 2007, para. 307. 
528 Dolzer, "Fair and Equitable Treatment: A Key Standard in Investment Treaties." At 106. 
529 Wagner, "Regulatory Space in International Trade Law and International Investment Law." One does 
not need to dig too deep into the concept to grasp how dangerous it is from a legal perspective. To perceive 
any type of judicial adjudication, be it national or international, as limiting the purpose orienting conditions 
can only be justified if those limitations were expressly agreed to in the norms being applied by these 
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 Since identifying the legal criteria for applying the notions of “purpose” and 
“legitimacy expectations” when it comes to investment decisions is not a trivial task, 
some tribunals have opted to follow pertinent state practices. This was the case, for 
instance, in Metalclad,531 in which the Tribunal analyzed the content of specific 
governmental regulations so as to assess the basis for the expectations that businesses 
could legitimately hold.  
 In an even more detailed award, the Tribunal in Técnicas Medioambientales 
Tecmed expounded further: 
“The Arbitral Tribunal considers that this provision of the Agreement, in light of the good faith 
principle established by international law, requires the Contracting Parties to provide to 
international investments treatment that does not affect the basic expectations that were taken into 
account by the foreign investor to make the investment. The foreign investor expects the host State 
to act in a consistent manner, free from ambiguity and totally transparently in its relations with the 
foreign investor, so that it may know beforehand any and all rules and regulations that will govern 
its investments, as well as the goals of the relevant policies and administrative practices or 
directives, to be able to plan its investment and comply with such regulations. Any and all State 
actions conforming to such criteria should relate not only to the guidelines, directives or 
requirements issued, or the resolutions approved thereunder, but also to the goals underlying such 
regulations. The foreign investor also expects the host State to act consistently, i.e. without 
arbitrarily revoking any preexisting decisions or permits issued by the State that were relied upon 
by the investor to assume its commitments as well as to plan and launch its commercial and 
business activities. The investor also expects the State to use the legal instruments that govern the 
actions of the investor or the investment in conformity with the function usually assigned to such 
instruments, and not to deprive the investor of its investment without the required compensation. 
In fact, failure by the host State to comply with such pattern of conduct with respect to the foreign 
investor or its investments affects the investor’s ability to measure the treatment and protection 
awarded by the host State and to determine whether the actions of the host State conform to the 
fair and equitable treatment principle.”532 
                                                                                                                                                 
judicial or quasi-judicial bodies. Another possibility would be to see these bodies as capable of delivering 
purpose conditional programs through their decision-making processes. That last possibility, however, is 
simply not legally feasible. Law can only establish conditional programs. See Luhmann, Law as a Social 
System. At 196. 
530 Gus Van Harten and Martin Loughlin, "Investment Treaty Arbitration as a Species of Global 
Administrative Law," European Journal of International Law 17, no. 1 (2006). 
531 Metalclad Corporation v. United Mexican States, ICSID Case No. ARB(AF)/97/1 (Metalclad), para. 79. 
532 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case no. ARB 
(AF)/00/2, para. 154. 
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 More recently, in Eiser, the Tribunal held that the obligation to accord “fair and 
equitable treatment necessarily embraces an obligation to provide fundamental stability in 
the essential characteristics of the legal regime relied upon by investors in making long-
term investments.”533 The Court conceded that regulations could be altered, provided that 
they were not radically altered: “fair and equitable treatment cannot be radically altered 
as applied to existing investments in ways that deprive investors who invested in reliance 
on those regimes of their investment’s value.”534 
 To be sure, it is difficult to summarize the readings of the decisions handed down 
by numerous tribunals on the topic of Fair and Equitable Treatment.535 At times, it seems 
that investment tribunals are just too uncertain of the actual content of the clauses. The 
explanation given for adjudication often seems too casuistic. It should not come as a 
surprise, then, that a backlash has ensued in response to the precise cases in which this 
right was summoned,536 backlashes that have questioned the very legitimacy of the 
regime.537  
 The topic becomes even blurrier if one is to acknowledge the difference between 
the treaties. In Nafta, for instance, fair and equitable treatment falls within the scope of 
                                                 
533 Eiser Infrastructure Limited and Energia Solar Luxembourg S. A. L. v. Kingdom of Spain, ICSID Case 
No. ARB/13/36, Final Award, 4 May 2017, Para. 382. 
534 Eiser Infrastructure Limited and Enregía Solar Luxembourg S. À R.L. V. Kingdom of Spain. para 382. 
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537 Susan D Franck, "The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Publlic 
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Article 1105, entitled “Minimum Standard Treatment.”538 The article has been interpreted 
by the Free Trade Commission, which understood that the Article was an exact 
description of the customary norm, an interpretation that has subsequently been 
confirmed in the Mondev539 and ADF540 cases. In ADF, in particular, the Tribunal 
underscored that this conclusion should not be interpreted as a fix for a definite resolution 
because international customary law is in constant evolution.  
 These cases were specific mentioned by the Tribunal in Waste Management Two. 
Relying on these specific cases, it held that FET protection “is infringed by conduct 
attributable to the State and harmful to the claimant if the conduct is arbitrary, grossly 
unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant to sectional or 
racial prejudice, or involves a lack of due process leading to an outcome which offends 
judicial propriety—as might be the case with a manifest failure of natural justice in 
judicial proceedings or a complete lack of transparency and candour in an administrative 
process.”541  
 This decision has recently been used by Paparinskins542 and has echoes of a long-
standing state practice and customary international practice in the standard. For instance, 
                                                 
538 The article provides: “each Party shall accord to investments of investors of another Party treatment in 
accordance with international law, including fair and equitable treatment and full protection and security.” 
539 Mondev International Limited v. United States of America, Award of 11 October 2002, 6 ICSID 
Reports 192. 
540 ADF Group Inc. v. United States of America, Award of 9 January 2003, 6 ICSID Reports 470. 
541 Waste Management, Inc. v. United Mexican States (“Number 2”), Award of 30 April 2004, ICSID Case 
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with respect to the concept of “arbitrariness,” he sees a deferential stance toward state 
policy, something that was also seen, as he argues, in the law against expropriation.  
 There is an ongoing discussion on the nature of the obligation contained in 
international law, possibly due to the search for the real “purpose” behind the treaties. 
The debate centers on the question of whether or not FET is a treaty or a customary 
standard. As Schill has demonstrated, there is more at issue here than mere 
dilettantism.543 If FET derives directly from the rules on the minimum standard, then it 
might be seen as proof that it is also part of customary international law.544 Moreover, 
even if states do not expressly acknowledge the content of the minimum standard, cross-
referencing between arbitral precedents without critical examination of the nature of the 
standard seems to suggest that the concepts are also converging for tribunals.545 
 Schill then argues that fair and equitable treatment is part of public law, “an 
embodiment of the concept of the rule of law,” and that arbitral practice fits precisely in 
this framework. 
 As evidence of the use of the concept of rule of law in investment cases, Shill 
organizes precedent into seven fields: (i) stability, predictability and consistency; (ii) 
legality; (iii) protection of legitimate expectations; (iv) procedural due process and denial 
                                                 
543 Stephan Schill, "Fair and Equitable Treatment, the Rule of Law, and Comparative Public Law," 
International Investment Law and Comparative Public Law  (2010). At 153. 
544 In Pope & Talbot v. Canada, for instance, the Tribunal held that: “Canada’s views on the appropriate 
standard of customary international law for today were perhaps shaped by its erroneous belief that only 
some 70 bilateral investment treaties have been negotiated; however, the true number, now acknowledged 
by Canada, is in excess of 1800. Therefore, applying ordinary rules for determining the content of custom 
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Pope & Talbot v. Canada UNCITRAL/NAFTA, Award in Respect of Damages, 31 May 2002, para. 62.  
545 Schill, "Fair and Equitable Treatment, the Rule of Law, and Comparative Public Law." At 154. 
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of justice; (v) substantive due process and protection against discrimination and 
arbitrariness; (vi) transparency; and (vii) principle of reason and proportionality.546 Along 
the same lines, Kenneth Vandevelde has argued that “the existing awards describe fair 
and equitable treatment in accordance with broad understanding of the rule of law.”547  
 In any case, these references, bold though they are, contrast with the criticism 
verbalized by Sornarajah. 548 He claims that these approaches run the risk of simply 
substituting the requisites of customary international law and substituting them for more 
general principles. But these principles are still the ones found in European or Western 
states. Sornarajah is particularly concerned, it seems, with the reference made to Hayek’s 
The Road to Serfdom. Under this perspective, his criticism might find echoes in Oliver 
Wendell Holmes Jr.’s celebrated dissent in Lochner v. New York.549 
                                                 
546 As to the concept of rule of law, Schill relies mainly on Pietro Costa and Zolo’s (Danilo Zolo and Pietro 
Costa, "The Rule of Law: History, Theory and Criticism," (Dordrecht: Springer, 2007).) and Waldron’s 
(Jeremy Waldron, "Is the Rule of Law an Essentially Contested Concept (in Florida)?," Law and 
Philosophy 21, no. 2 (2002).) His synthesis provided the following: “the rule of law primarily refers to the 
formal quality of law as providing guidance for human affairs and comprises the institutional aspiration that 
government use law as a means of exercising power. First, the rule of law translates into procedural 
requirements for the deployment of legal processes and mandates that ‘individuals whose interests are 
affected by the decisions of … officials have certain rights,’ such as ‘the right to a hearing before a decision 
is made, the right to have the decision made in an unbiased and impartial fashion, the right to know the 
basis of the decision so that it can be contested, the right to reasons for the official’s decision, and the right 
to a decision that is reasonably justified by all relevant legal and factual considerations.’ Hence, the rule of 
law requires that the affected individual is recognized as a subject with certain rights, which have to be 
taken into account in the decision-making process of public authorities […].” Schill, "Fair and Equitable 
Treatment, the Rule of Law, and Comparative Public Law." At 158.  
547 Kenneth J Vandevelde, "A Unified Theory of Fair and Equitable Treatment," NYUJ Int'l L. & Pol. 43 
(2010). At 106. 
548 Sornarajah, Resistance and Change in the International Law on Foreign Investment. At 295. 
549 “This case is decided upon an economic theory which a large part of the country does not entertain. If it 
were a question whether I agreed with that theory, I should desire to study it further and long before 
making up my mind. But I do not conceive that to be my duty, because I strongly believe that my 
agreement or disagreement has nothing to do with the right of a majority to embody their opinions in law. It 
is settled by various decisions of this court that state constitutions and state laws may regulate life in many 
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 The solution envisioned by Sornarajah is, nonetheless, a non-solution. It is 
impossible for international law to take into account the dynamics of private power and to 
establish counter-measures to restrict them without perverting the legal system. One 
would perhaps have a better viewpoint if this critical assessment were considered under 
Luhmann’s ironic ending to his Law as a Social System: since functional systems are all 
historically dependent, it might also stand to reason that the functional systems of a 
functioning legal coding are nothing but an European anomaly.  
 The most challenging critique has come from Susan Frank. She has pointed out 
divergences in Tribunals over almost the same facts and with the same case law. With 
regard to the fair and equitable treatment clause, these problems have been pointed out in 
the Lauder arbitrations and NAFTA cases. 
 The standard of the London Tribunal in Lauder was: 
Article II(2)(a) of the Treaty sets forth that "investments shall at all times be accorded fair and 
equitable treatments, (...)". As with any treaty, the Treaty shall be interpreted by reference to its 
object and purpose, as well as by the circumstances of its conclusion (Vienna Convention on the 
Law of Treaties, Articles 31 and 32). The preamble of the Treaty states that the Parties agree "that 
fair and equitable treatment of investment is desirable in order to maintain a stable framework for 
investment and maximum effective utilization of economic resources”. The Arbitral Tribunal 
notes that there is no further definition of the notion of fair and equitable treatment in the Treaty. 
The United Nations Conference On Trade And Development has examined the meaning of this 
doctrine. Fair and equitable treatment is related to the traditional standard of due diligence and 
provides a “minimum international standard which forms part of customary international law” 
(U.N. Conference On Trade & Development: Bilateral Investment Treaties In The Mid-1990s at 
53, U.N. Doc. UNCTAD/ITE/IIT/7, U.N. Sales No. E.98.II.D.8 (1998). In the context of bilateral 
investment treaties, the “fair and equitable” standard is subjective and depends heavily on a factual 
context. It “will also prevent discrimination against the beneficiary of the standard, where 
discrimination would amount to unfairness or inequity in the circumstances” (U.N. Conference On 
Trade & Development: Fair And Equitable Treatment, Vol. III at 10,15, U.N. Doc. 
UNCTAD/ITE/IIT/II, U.N. Sales No. E.99.11.D.15 (1999)).550 
                                                                                                                                                 
ways which we, as legislators, might think as injudicious, or, if you like, as tyrannical, as this, and which, 
equally with this, interfere with the liberty to contract.” Lochner V. New York, 198 US 45 (1905). 




 On the other hand, the Stockholm partial award, issued almost on the same date, 
used the following parameter:551 
The Treaty further provides that investments are to be ensured “fair and equitable treatment.” 
Treaty at art. 3 (I). The Treaty’s Preamble underscores the importance of this obligation, 
acknowledging that “fair and equitable treatment” of investments plays a major role in realizing 
the Treaty’s goal of encouraging foreign investment. The broad concept of fair and equitable 
treatment imposes obligations beyond customary international requirements of good faith 
treatment. The Treaty makes this plain by separating the requirement of “fair and equitable 
treatment” in article 3 (1) from the obligation to adhere to “obligations under international law” in 
article 3(5). The obligation of fair and equitable treatment is a specific provision commonly at the 
heart of investment treaties that may prohibit actions---including State administrative actions—
that would otherwise be legal under both domestic and international law. Whether conduct is fair 
and equitable depends on the factual context of the State’s actions, including factors such as the 
undertakings made to the investor and the actions the investor took in reliance on those 
undertakings. This requirement can thus prohibit conduct that might be permissible in some 
circumstances but appears unfair and inequitable in the context of a particular dispute. 
 
 Although the criteria were closely alike, the divergences dealt with the 
assessments of the facts, rather than with the legal standard.552 Be that as it may, one 
cannot escape Franck’s conclusion that both decisions cannot be right, which is, to be 
sure, a manifest injustice.553 
 The Tribunals in the NAFTA decision, however, had different views of the very 
same legal clause. In S.D. Myers, the Tribunal stated that fair and equitable treatment 
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553 Ibid. at 1568. 
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should be read in conjunction with the customary standard. A breach of the standard 
occurs, whenever “it is shown that an investor has been treated in such an unjust or 
arbitrary manner that the treatment rises to the level that is unacceptable from the 
international perspective.”554 The Tribunal held, moreover, that the standard was based 
on customary international law. In Metaclad, however, the Tribunal apparently rejected 
the customary interpretation and extended the clause to topics such as investment and 
predictability. In addition, in Pope & Talbot,555 in turn, the Tribunal held that “fair and 
equitable treatment” was an additional standard to the customary one. 
 Whereas criticism of the Lauder cases is, indeed, compelling, the cases in which 
the standard was examined under NAFTA rules do not present nearly so strong a 
position. This is because even if the words were changed there is no guarantee that the 
results would be different. The problem is, thus, not so much one of inconsistency but 
one of clarity. Thus, the best approach for solving this dilemma is through consensus 
building. 
 In an attempt to summarize these trends, Nitish Monebhurrun argued that the fair 
and equitable treatment clause should be read as the principle of legitimate 
expectations.556 Drawing mainly on the reasoning of the Tribunal in Tecmed, he argues 
                                                 
554 S.D. Myers, Inc. v. Government of Canada, Partial Award 13 November 2000, UNCITRAL, par. 262. 
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that “it is more convenient to examine how the legitimate expectation principles can be 
enlightened to gain in effectiveness.”557 
 But what exactly is the principle to which Monebhurrun refers? In the Report on 
the work of the sixty-ninth session of the International Law Commission, the legal body 
of the United Nations gave its first account of the developments of the long-term project 
to advance general principles of international law.558 The rapporteur, Marcelo Vazquez-
Bermudez, presented a summary of the current status of the mandate that the Commission 
received to develop the conceptual framework for this source of international law. 
 Right at the beginning of the Report, the Commission touches upon many issues 
that have been referred in this thesis. For instance, the first recorded reference to the 
“principles of international law” concerns the Hague Convention for the Pacific 
Settlement of International Disputes of 1899, in which, under Article 48, it established 
that “the Tribunal is authorized to declare its competence in interpreting the compromise 
as well as the other Treaties which may be invoked in the case, and in applying principles 
of international law.” The Martens clause, in the preamble of Hague II, also makes 
references to principles: “until a more complete code of the laws of was is issued, the 
High Contracting Parties think it right to declare that in cases not included in the 
regulations adopted by them, populations and belligerents, remain under the protection 
and empire of the principles of international law.” Similar clauses were also inserted in 
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the 1907 Conventions, in the Convention for the Establishment of the Central American 
Court of Justice and in the Convention relative to the Establishment of a Prize Court.559 
 It is not an easy task to grasp the meaning of the words used in these clauses. By 
referencing the work of multilateral treaties, one might get the impression that, under the 
proceedings of these conferences, a better concept of the idea of principle might emerge, 
but in fact little can be grasped through them. The best reference, to be sure, is in the 
1899 Conference, which justifies the article on the jurisdiction of the court thusly 
(although the quotation is long, since it takes as its point of departure a not very well 
known source, it is worth citing):  
“The right of the tribunal to determine the scope of its powers by the interpretation of the 
compromise and of the other treaties which may be invoked in the proceeding, and by the 
application of principles of international law must be recognized. Not to accept this view would be 
to place the tribunal in the condition of a court incapable of acting, and obliged to divest itself of 
jurisdiction of the controversy every time that it might please one of the parties to maintain, even 
against evidence, that the tribunal could not take cognizance of such a question. 
The more arbitration assumes the character of an institution of international common law, the 
more the power of the arbitrators to decide upon this matter appear to be of the very essence of the 
arbitral function and one of the inherent requirements for the exercise of this function. 
The parties may, of course, limit as they may agree the extent of the powers of the arbitrators; they 
may submit the exercise of this power to such reservations as they deem necessary or opportune. 
They may, if they choose, formulate the principles which the arbitrators shall follow to guide them 
in their decision. But it does not seem possible to refuse the arbitrators the power of deciding in 
case of doubt whether the points are within or without their jurisdiction.”560 
 
 The only engagement with the idea in the 1907 Conference was in a reference in 
which the representative of Mexico objected to a suggestion by the United States that 
contracts could be enforced through force. Francisco de la Barra claimed that even if this 
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were the case, not only would it have to give primacy to diplomatic settlement, but it 
would also need to be in accordance with the principles of international law. By this last 
point, he meant the exhaustion of domestic remedies and denial of justice.561 
 Reference to the works of publicists might shed some additional light, but that 
requires a careful interpretation. The idea of principles of international law is usually 
invoked to define what authors of the twentieth century would have called the dogma of 
completeness. Thus, for Westlake, principles were meant to guide state action when rules 
were wanting: “when a state has to act although a rule is wanting, it ought as far as 
possible so to act that a rule might be framed on the precedent.”562 Adopting a rather 
careful language, Oppenheim claimed that principles ought to be gleaned from how 
courts decided. Principles were the guiding rules.563 For Fiore,564 the empire of 
international law meant completeness, which was to be grasped from the rules of 
international law. If no rule could not be found, then comitas would be imposed. 
 Interpreting the position of these publicists as an expression of the dogma of 
completeness points to the understanding that was registered in the Hague Conference. 
The idea of a “principle” would work in international law in a way similar to how it was 
invoked in national jurisdictions. Domestic jurisdictions apply principles to solve lacunae 
problems. But that still does not tell the whole story. 
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Examples of principles shed more light on how they function. In citing evidence of them 
in the field of investment law, the International Law Commission has pointed to good 
faith, res judicata, competence-competence, burden of proof, and unjust enrichment. 
With particular reference to the clause of fair and equitable treatment, the Commission 
cited good faith,565 due process,566 and proportionality.567 The Commission, however, has 
only cited the cases as evidence for future work. In essence, it has not addressed the 
question to which Oppenheimer alluded, namely how to discover principles.568 
 To be sure, Oppenheimer himself was not concerned with answering the question. 
Trained in the practical philosophy of British lawyers, he claimed that researchers should 
restrict themselves to what the law is. That intuition points to a profound problem in legal 
theory, particularly in international legal theory. Defining a principle in international law 
seems, as with every other source, to rely on the doctrine of sources. Principles are even 
described in the listing offered by Article 38 of the International Court of Justice.  
 But principles are not a real source.569 And this is precisely what the proceeding 
of the Hague Conference of 1899 seems to indicate. The text of the treaty states that the 
Tribunal is authorized to use principles and that it is granted that authorization because it 
was of the essence of the power delegated by the parties. And this, in turn, is exactly what 
judicial power entails. 
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 Here, not surprisingly, is the point of departure for the constitutionalization of 
international law: “The idea of constitutionalism implies that state sovereignty is 
gradually being complemented (not substituted) by other guiding principles, notably the 
respect for human rights, human dignity, human security, a principle of civil inviolability, 
and/or global common interest or rule of law.”570 Principles, inasmuch as they are used 
by multiple tribunals, are also responsible for eroding the consensus base of international 
law,571 but also, at the same time, for creating the basis for community interests.572 In 
short, constitutionalization emerges from a shared recognition of principles.573 
 To the extent that principles compose the form of the constitutional state, there 
would not be a problem in recognizing that the international investment regime does, in 
fact, possess constitutional traits. But the argument is made the other way: the 
constitution is precisely what would ensure more clarity.574 This point emerges because 
“the use of principles as norms in the solution of normative problems means having 
recourse to general evaluative statements justified by a background theory which the 
decision-maker has internalized as a member of a profession and a participant in a 
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discursive practice.”575 The discourse of change around such practices is, thus, “a 
programme for moral and political regeneration,” what Koskenniemi has aptly described 
as a “mindset.”576 
 But that would still leave unanswered the question of the content of the definition 
of general principle, as if it were not a rule of international law. To be sure, the literature 
on the meaning of principles is voluminous, and a definitive answer would require a 
discussion that is beyond the scope of this thesis. It might, however, suffice to recall the 
differentiation, used by Meir Dan-Cohen, between “decisions rules” and “conduct 
rules.”577 The distinction between the two, which the author claims is seldom debated, is 
that whereas decision rules are guidelines for adjudicators, conduct rules are commands 
directed to the general public. Between the two, there lies an acoustic separation, 
meaning that law deals only selectively with more requirements for the transparency of 
law’s application. That indeterminate space is part of the legal system, whether or not it is 
bound by a constitutional mindset. In the end, the problem with fair and equitable 
treatment might just be the same old question of the very autonomy of the legal system 
that is contested time and again.  
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Throughout this thesis, I have attempted to develop a historical account of the 
heart578 of the investment regime. Taking as my point of departure the critical 
commentaries that were launched against the regime, mainly on charges of inconsistency 
and lack of clarity, I have engaged with the current interpretation of the clause, which not 
only states its centennial history, but also assumes that lack of clarity is of the essence in 
the regime.579 
To organize this historical investigation, I have examined the three possible 
manifestations of the clause on fair and equitable treatment in the sources of international 
law, namely treaties, customs, and principles.580  
In examining the history of the investment regime, I have sought to depart from 
traditional accounts of the regime that only portray it as part of a kind of model to be 
exported toward developing countries. This approach was particularly relevant because 
the clause of fair and equitable treatment has never been a major concern from the point 
of view of investment policies in the State Department of the United States. As has been 
shown, the first generation of bilateral treaties was designed to insure the investor against 
expropriation. But in the process of analyzing this particular source, it became clear that 
the novelty these authors were most proud of was that, through a new generation of 
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treaties, corporations became subjects under international law. The reading of the reasons 
given by these writers could be simply read as a legal transplant. 
However, as George Galindo has shown, legal transplants are not a simple 
transfer of a legal institution in space, but also in time. Thus, legal historians should be 
aware that “a rule or institution that is transplanted from one space to another carries at its 
core many expectations waiting to be fulfilled in the receiving legal system.”581 In fact, 
the American experience from which they drew was a complex and pluralist social 
experiment. The concept of corporation was mainly devised so as to form the prototypical 
economic organization. The mechanisms through which it evolved were drawn from key 
constitutional decisions of a federal organization. Through this process, the Judiciary 
effectively forged a specific forum for commercial litigation through diversity 
jurisdiction. More than a simple analogy, the legal structure of the American economic 
system was transplanted to the global stage. 
The very idea of a transplant, saturated with experiences and expectations, had 
already been used before, when international lawyers launched in the United States the 
discipline of public international law. Their project was deeply embedded in their 
constitutional experience, to the point that, at the Hague Conference of 1907, few of their 
fellow delegates seemed prepared to agree on a project of a world court that mirrored the 
American Supreme Court.582 To the extent that a shared constitutional experience is the 
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basis for international constitutionalism, that generation of lawyers would deserve credit 
for being one of the first proponents of this thesis. 
The American constitutional experience was also at the center of the articulation 
of the famous minimum standard treatment. The standard had been debated many times 
at the then recently formed American Society of International Law, and it was mediated 
by the project that would ultimately be presented as a permanent court. The development 
of the standard was mainly drawn from previous experience with the arbitration 
commission that mushroomed in the second half of the nineteenth century. However, it 
was also a significant extension of what had been decided previously.  
For all of these reasons, understanding the clause on fair and equitable treatment 
either through treaty interpretation or as a historical development of customary norms 
seems a doomed enterprise. Not surprisingly, investment tribunals and the legal 
community around them have begun to use principles as sources of interpretation. That 
trend seems in line not only with the development of the minimum standard—since it was 
not meant to be a conduct rule—but also with the very proposition of an international 
court. 
Although meant to be an academic exercise in the history of international law, 
many implications relevant to legal theory could also be drawn: “A theory cannot be 
sustained without history, and a historical narrative, to be understood, needs a theory.”583 
From this perspective, one could ask how “critical” this account of the emergence of such 
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a clause is, in the sense that it questions the authority of the past.584 To the extent that 
finding past, and infrequently cited, authors changes the power of the past, this 
perspective was, to be sure, a critical one. 
But, most importantly, this perspective did not lose sight of the present landscape 
of an encompassing legal theory. The problems that were pointed to in the investment 
regime are not to be dismissed because of historical research, but the so-called novelty of 
these problems and the quest for creative and innovative solutions should be taken with a 
grain of salt. We have posited that the main problem with international investment law is 
a problem of consistency, which means that the concepts judges and arbitrators use to 
solve cases are too often vague.  
The solution that law gives for problems of consistency is justice, which, under a 
legal theory oriented around systems theory, is not to be confused with a value, but is, 
simply, a requirement on the part of decision-makers to decide like cases alike. Another 
way of putting this point is that justice requires redundancy, not in the sense that it ought 
to be repetitious, but that cases are to be processed in light of previous cases—as it is 
reasonable to assume that a decision will be just if it decided according to previous cases, 
as a “memory” of the legal system. Thus, justice is characterized by both predictability 
and integrity.  
Another way of putting this idea is to say that consistency can be translated as 
certainty, “the certainty that, if requested, matters will be dealt with exclusively on the 
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basis of the code of law and not, say, on the basis of the code of power or any other 
interests which are not recognized by law.”585 In other words, certainty means that a 
decision will be given by using only the criterion of legal/illegal.  
The consistency problem can also be assessed according to a right of equality. 
Equality means to be treated equally. As a right, it obliges the legal system to have a 
criterion for its decision—in other words, “the scheme equal/unequal creates a demand 
for criteria.”586 The lack of consistency can, thus, be seen as a lack of criteria for solving 
like cases.  
We have also posited that the lack of consistency in investment law is intensified 
due to a clash of rationalities, a term used for explaining that rationalities may emerge 
from different functional systems, namely economics and politics, which means that the 
structural limits of the legal system—formed, on the part of the economic system, by 
property and contract and, on the part of politics, by the constitution—are used as a 
buffer for the expansion of both politics and economics. 
Positivist legal theory commands that the problem of lack of criteria must be 
assessed using sources of law. In investment treaties, this is possible because almost all 
treaties have established a clause on obligatory jurisdiction, which, in practice, means 
that arbitrators who are commanded to decide cannot resort to a non liquet.587 The 
obligation to decide imposes on arbitrators the duty of giving reasons for the decision and 
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thus, one could claim, of forging a unity of the legal system. In other words, legal sources 
offer the legitimacy to decide. 
As Luhmann writes, “The metaphor of sources of law has, as far as validity is 
concerned, the function of a formula of contingency—just like the concept of substantive 
justice from the perspective of a rule of reason.”588 In constitutional systems, the problem 
of validity is referred to the constitution and, thus, to the political system, not in the sense 
that politics is the foundation of law, as the old references to God or to a sovereign 
functioned, but in the sense that law creates programs for assessing collective decisions 
as a form of binding for future laws. Of course, one could then question the very validity 
of such orders, but Luhmann resolves this problem by referencing them to an inviolate 
level formed by values. They do not function normatively; they simply provide a loose 
framework from which law can forge new assumptions of validity.589 This occurs 
because a constitution is an auto-logical text, requiring, in its interpretation, that the 
interpreter differentiate the text that is being analyzed from the constitutional text, which, 
in turn, forces the decision-maker to answer the question of the unity of the legal system 
with reference to the constitution.  
But what happens in the international space where no constitutional text has been 
provided? The unity of the legal system is still possible, at least as claimed under 
positivism, through a reference to the concept of sovereignty. Sovereignty means that 
states give the laws that are to be applied against them, and they decide which court will 
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adjudicate which case according to the law it has previously chosen. A theory of source 
of law is then available for differentiating between the forms of consent a state can give, 
as, for instance, in Article 38 of the statute of the International Court of Justice. 
However, the theory of sources of law, either in the national or international 
setting, is limited: it does not serve to differentiate between substantive and procedural 
law, particularly when all law is positive law.590 This is precisely what happens when the 
prohibition of denial of justice ensues, because one must define which cases will be 
heard—in other words, define its own competence. Again, in legal theory, albeit from a 
different point of view, this is a problem that is dealt with through concepts such as legal 
claim, subjective rights, and legal subject.  
In investment treaties, this problem has been dealt with by granting legal 
recognition to corporations. This was possible because economic interests could be 
successfully organized into the contract of a legal person. In addition, law recognized that 
it had some subjective rights, such as the right to be treated fairly.  
From the point of view of legal theory, this represents a paradox since investment 
claims, although they seemingly contrast two different organizations in a legal dispute, 
are, in reality, organizing disputes from two different social systems. The problem is that 
no hierarchy can be established in this context: the interest of the investor has the same 
value as that of the state in regulating a given sector. As there is no superior authority, all 
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that law can do, as Luhmann once again remarks, is shift the center of gravity from 
operations to due process.591  
In investment law, however, due process is not a right to be gleaned from sources 
of law. To be sure, treaties can establish the ground rules, custom might provide a 
framework, and one can even speak of a general principle of law. But as soon as the 
question of content emerges, one needs to resort to what due process really amounts to: a 
standard of review or, in other words, the very possibility of deciding. 
The problem, then, goes back to the question of sources. And here a whole body 
of literature has emerged to try to understand why states adhere to such mechanisms in 
the first place. Economic theory attempts to investigate, for instance, if these treaties do 
in fact help a country attract foreign investment. Legal scholars have claimed a symbolic 
function for the treaties because of the signalling effect that law gives to market: it is a 
test of good behavior. Implied in each of these explanations is the idea that if a state 
abides by international jurisdiction, it relinquishes part of its sovereignty, and for that, it 
must get something back, even if it is only a symbolic effect. 
This point is, to be sure, a matter of the politics of the regime and, therefore, of its 
legitimacy. Law, however, cannot grant political legitimacy, nor can it help to solve the 
problem. In law, this question is an unanswerable one: empowerment is a political 
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decision and one that can have no meaning, except in the sense that it is meaning 
given.592  
Doing away with the concept of sources becomes more complex if one takes into 
account how diffuse the sources of law are in this regime. International investment is a 
complex web of many similar bilateral treaties. There have already been claims that the 
regime, even though it’s based on bilateral relations, has acquired a multilateral 
dimension,593 to the point of claiming that this is a form of rendering visible the 
legitimacy problem in the regime itself.594 To the extent that this argument is used to 
claim consistency within awards, it is just what the old problem of sources of law could 
not solve: namely, how to achieve unity when only principles are available.  
In common law countries, this is precisely what hard cases are about,595 and one 
could add that, whenever the question of fair and equitable treatment emerges, investment 
tribunals are faced with hard cases. To be sure, there is no solution to this problem, and 
much less so if one attempts a resort to a moral theory: “whatever legal theory may make 
of such a moral pretence, one cannot subject courts to the pressure of compulsory 
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decision-making and, at the same time, subject the logic of the argumentation of courts to 
an infinite regression or logical circles.”596 
The same limits on judicial interpretation repeat yet again,597 when decisions are 
contrasted with legislation—or, for that matter, with treaties. No matter what the reading 
of Article 38 of Statute of the International Court of Justice says, whenever a court must 
decide, its decisions are hierarchically on par with the same “source” it is applying. This 
is the reason that Luhmann replaces the hierarchical relationship with that of center and 
periphery. The key distinction here is between compulsory and non-compulsory 
operation: court-decisions are obligatory and forge a hierarchy among courts only at the 
center of the legal system. At the periphery, where contracts and legislation reside, there 
is no obligation to decide: politics can, for instance, chose not to do so. In other words, at 
the center of the system is the organization of courts.598  
The demand for delegation and court organization comes from the expansion of 
social systems. Whenever a change is to be effected in the legal system, it is done so by 
the use of programs.599 Programs create the possibility of having only one code in use at a 
time, so that “demands for social integration are relaxed or delegated to decision-making 
process.”600 Moreover, when other social systems begin using their own programs and 
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use legislation—or any other “source of law,” for that matter—to create changes, it 
pushes the system to the extreme, where “conditioning is reduced to a norm of 
competence.”601 Effecting changes, thus, tends to impose delegation or empowerment. 
These features of the proceduralization of the prohibition of denial of justice and 
the impossibility of using the theory of sources of law now present a challenge to 
international law. If, at the state level, the organization of courts is a matter of the 
constitution, i.e., a norm that empowers organizations to decide, what is the equivalent at 
the international stage? In other words, how can a court system be established with so 
many different organizations? How can the unity of the system be guaranteed?602  
A trend in trying to answer to this question has been to rely on private 
international law. Joost Pauwelyn and Ralf Michaels have attempted to answer this 
question in a more pragmatic manner. They claim that when a problem of conflict of 
norms or of conflict of laws emerges, lawyers should simply attempt to solve it using the 
techniques provided by legal systems or, in the case of the latter, by private international 
law.  
This problem occurs because, with the prohibition of denial of justice, only some 
legally relevant cases can be processed by the system. Pauwelyn and Michaels reckon, 
though, that jurisdictional conflicts in international public law can be tackled by using 
private international law. Although they claim that this particular effect is not relevant, 
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the implication for the unity of the system is straightforward: “international law may, 
therefore, be a system at some level (in the sense, for example, that all of its rules and 
branches interact and are governed by certain general rules without there being so-called 
self-contained regimes), but a universe of different system, sub-systems or branches at 
another level […].”603 
From a different perspective, Gunther Teubner argues that private international 
law can, with some modification, help to solve the conflicts within rationalities, thus 
extending the problem beyond the organization level. He claims that conflict-of-laws 
rules should follow a pattern that gives deference to “primary coverage”604 regimes, 
except when they are divergent from ordre public transnational: “in place of the 
venerable comitas of private international law, it is the principle of ‘constitutional 
tolerance’ that applies to inter-constitutional collisions.”605 The unity of the legal system, 
however vaguely this term can be used, is to be found in a normative network where the 
“nodes” are formed by “nation states in Europe” or “function regimes in a global 
context.”606  
To be sure, as we have seen in the introduction, Teubner’s ideas are rooted in a 
much thinner concept of constitution, which he sees emerging whenever co-evolutionary 
dynamics appear in self-reflexive observations between social systems. However 
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applicable his ideas are in other contexts, it is simply impossible to use this framework in 
investment treaties, since it depends, as a court procedure, on the existence of three 
different and individualized systems, namely politics, economics and law. If we were to 
describe this formulation under systems theory, the point of departure would have to be 
Luhmann’s definition of regulation: “the structural coupling between the legal system 
and the economic system became the medium for the medium of political power.”607 
To make matters worse, arbitrators cannot decide a case through recourse to 
“primary coverage,” because these are usually norms that are of a domestic competence. 
True, one could argue that, if this is case, then states could simply fix treaty obligations 
so as to make them more precise. But this only hides the problem, since even if treaties 
get more precise, they will still need to be interpreted.  
The radical novelty of investment treaties is, precisely, that they claim an 
international right to property and contract—the structural couplings between law and 
economics.608 As an international right, the concept then becomes decontextualized from 
legal domestic orders. This is precisely the point raised by the New International 
Economic Order when it claims, in Article 4.d of the Declaration, a “right of every 
country to adopt the economic and social system that it deems the most appropriate for its 
own development and not to be subjected to discrimination of any kind as a result.” This 
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point is made not simply to argue that states have overruled the NIEO by entering into 
investment treaties, nor that the regime is a contradiction in terms, but rather that there 
are not co-evolutionary dynamics in play here between law and economics. This 
formulation is simply an expansion toward the political system.609 From this point of 
view, it is hard to imagine that simple recourse to participation in the procedures or 
organized protests could suffice.610 
But if the question of unity is put in more abstract terms, as Michaels and 
Paulwelyn suggest, it will simply depend on the norms of legal conflict. This might sound 
like a novelty, but this thesis has also aimed to show that is precisely not the case. 
Instead, this thesis has shown that it is possible to forge a legal unity within 
pluralist orders, not in a hierarchical way, but in a heterarchical one. Contrary to 
Teubner’s claim, a federalist network could indeed be used to describe the structural 
delegations of power that were enacted by the American Supreme Court in the nineteenth 
century. This network ensued from a delegation of authority, an empowering norm, 
which hierarchized courts and made them aware of what other courts were doing. 
This type of process occurs whenever jurisdictional nodes are aligned in relation 
to one another. The possibility of choosing one forum over the other, for instance, forces 
both an awareness of the other’s policies—either for the sake of rejecting them and to 
affirm its own identity or simply because professional lawyers can compare different 
                                                 
609 This is point is close to the critique developed by Schneiderman, in which he claims that investment law 
is not global law without a state. See David Schneiderman, Resisting Economic Globalization: Critical 
Theory and International Investment Law (London: Palgrave Macmillan, 2013). At 57. 
610 For a different view, see Ricardo Campos, "Resisting Economic Globalization. Critical Theory and 
International Investment Law," International Journal of Constitutional Law 12, no. 3 (2014).  
217 
 
instances and choose the one that best fits their interests.611 Another way of describing it 
is that on a procedural line, decision-makers will ponder what other decision-makers are 
doing along the same lines, as the very consequence of their decisions. Be that as it may, 
this “awareness” can only happen if there is a link between these nodes, either through 
constitutional norms or through judicial law-making, as in the case of diversity 
jurisdiction. To put it in classical legal terms, the decision-maker must have been granted 
authority.612  
There is nothing new, moreover, in the problem of applying norms through an 
international tribunal. At the limit, it is just a recognition that law decides through 
principles and what is left, as a task for legal doctrine, is an attempt to best describe the 
content of a given principle. Nothing is more revealing of this idea then the actual uses of 
the concept of principles of law in the Permanent Court of International Justice. In almost 
all the cases where principles of law were invoked, they were invoked as a procedural 
matter: ejus est interpretare legem cujus condere,613 nemo judex in re sua,614 estoppe,l615 
and competence-competence.616  
In the end, one could simply posit that this whole thesis could have simply 
answered the question of prohibition of denial of justice in light of general principles of 
                                                 
611 Cover, "The Uses of Jurisdictional Redundancy: Interest, Ideology, and Innovation." 675 ff. 
612 One can also describe it along the lines of the German tradition of the concept of sovereignty as 
competence-competence. See Neil MacCormick, "The Maastricht-Urteil: Sovereignty Now," European 
Law Journal 1, no. 3 (1995). At 259 ff.  
613 Question of Jaworzyna, Advisory Opinion, PCIJ Series B, No. 8, 37. 
614 Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne, Advisory Opinion, PCIJ Series B, 
No. 12, 32. 
615 Legal Status of Eastern Greenland case, PCIJ Series A/B, No. 53, 69. 
616 Interpretation of Greco-Turkish Agreement, Advisory Opinion, PCIJ Series B, No. 16, 20. 
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international law. For a clearer answer, one should simply consult Lauterpacht’s The 
Function of Law in the International Community.617 But for that, the parlance of the 
constitutionalization of investment regimes would need to get out of the way. 
What then remains of the constitutional space beyond borders? Constitutions, as 
Marcelo Neves has shown, are both “the structural coupling and, at the same time, a 
mechanism of functional differentiation between politics and law.”618 Nothing in the 
international realm can be said to resemble a structural coupling, as Teubner claims, 
between law and politics. All there seems to be are failed attempts, as has been shown 
with the American experience of a world court and with occasional episodes of the 
prohibition of denial of justice. As countries still maintain the stance of simply wanting to 
avoid international fora, a tendency that has recently seen an upsurge, politics will still 
remain organized at the periphery of international law. 
On the other hand, that functional differentiation has extended beyond borders is 
an undisputable fact.619 This is especially true for the legal and the economic systems. An 
imbalance between the systems is felt not only through the protest against investment 
treaties and investment arbitration, as the literature on the backlash against the regime has 
                                                 
617 George Rodrigo Bandeira Galindo, "A Paz (Ainda) Pela Jurisdição Compulsória?," Revista Brasileira de 
Política Internacional 57, no. 2 (2014). As George Galindo has demonstrated, such a solution might be just 
as old as Kant’s proposal for an international court, at 87: “Lauterpacht, by his turn, not only defended the 
expansion of obligatory jurisdiction and that of the Permanent Court of International Justice, but also saw 
in the judicial function a structural and evolutionary role for international law.” 
618 Neves, Transconstitutionalism. At 41. 
619 Luhmann, "Globalization or World Society: How to Conceive of Modern Society?." 
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described,620 but also through the resistance demonstrated by Third World Countries.621 
A repercussion of this problem in the field of international law has been a call for a 
careful use of the theory of sources and, in particular, of the concept of custom.622 
From a policy perspective, the imbalances between functional systems can be 
checked by raising the awareness of decision-makers as to the vulnerabilities of specific 
countries. Transconstitutionalism can provide a normative framework for justifying the 
expansions or retractions of network nodes, thereby increasing the possibility of mutual 
learning, provided it maintains a Kantian mindset.623 Be that as it may, assessing the 
limits and the organizational capacity of international tribunals will have to move beyond 
legal theory to adopt a sociological stance. International tribunals, in this sense, can be 
part of the problem.624 
This is not to conclude in an optimistic tone. In his quest on How to Conceive of 
Modern Society, Luhmann imagines a pessimistic scenario: 
The worst imaginable scenario might be that the society of the next century will have to accept the 
metacode of inclusion/exclusion. And this would mean that some human beings will be persons 
and others only individuals; that some are included into function systems for (successful or 
unsuccessful) careers and others are excluded from these systems, remaining bodies that try to 
survive the next day; that some are emancipated as persons and others are emancipated as bodies; 
that concern and neglect become differentiated along this boundary; that tight coupling of 
                                                 
620 Kaushal, "Revisiting History: How the Past Matters for the Present Backlash against the Foreign 
Investment Regime." 
621 Sornarajah, Resistance and Change in the International Law on Foreign Investment. 
622 George Rodrigo Bandeira Galindo and César Yip, "Customary International Law and the Third World: 
Do Not Step on the Grass," Chinese Journal of International Law 16, no. 2 (2017). 
623 Koskenniemi, "Constitutionalism as Mindset: Reflections on Kantian Themes About International Law 
and Globalization." 
624 George Rodrigo Bandeira Galindo, "Dialogando Na Multiplicação: Uma Aproximação," Revista de 
Direito Internacional 9, no. 2 (2012). At 8. This is particularly true if one understands that in the problem 
of unity, law has to make even larger presuppositions. As no principle of civilization seems ready to be 
applied, no value can be universally accorded. The revolutionary dynamic of a constitution seems only 
possible to be translated as a managerial mindset. 
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exclusions and loose couplings of inclusions differentiate fate and fortune: and that two forms of 





That the only way that legal unity can be conceived of today is through loose-couplings is 
not a good omen.  
 
                                                 
625 Luhmann, "Globalization or World Society: How to Conceive of Modern Society?." At 76. 
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